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THE HEARING RESUMED, AS FOLLOWS, ON TUESDAY, 3RD MARCH

2020:

CHAIRMAN: YES.

CHIEF SUPERINTENDENT PATRICK MURRAY CONTINUED TO BE
DIRECTLY-EXAMINED BY MR. MARRINAN, AS FOLLOWS:

MR. MARRINAN: Good morning, chief superintendent?
Good morning.

I think we come now to the 16th November, if you have
your statement there.

Yes.

It's 2073 of the materials. We note on the 16th
November that you received a call from Mr. Joe Nugent,
asking if you had any objection to supply to the
Policing Authority, the document that we referred to,
the 338-page document?

Yes, Chairman.

And you indicated that you had no objection to that?
I didn't.

Perhaps we could just lTook at your note of this, it's a

Tittle bit more detailed, at page 2835 of the

materials, please. You note:

"Received a call from Joe Nugent. He told me he was in

communication with Helen Hall of the Policing Authority

and that they wanted today to make decisions re

appointments for the meeting on the 23rd November and

Gwen Malone Stenography Services Ltd.
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particularly my appointment. He told me I had the
support of the organisation and he was working on the

issue with Ken Ruane, Head of Legal Affairs.”

what did you take him to mean in relation to the
support of the organisation?

I suppose, I felt he was explaining to me that the

delay of the promotions, just based on allegations that

had manifested themselves in public, you know, wasn't

sufficient, that was the organisation's view, to just

stop it 1ike that. And I felt he was conveying that to

me.

""He asked me why I had any objection to he giving my

338-page document to the Policing Authority. 1 said no

problem and explained that this was just one of the
myriad of issues | was dealing with in Athlone. He
said he was aware of the appointment re the bullying
investigation."

Yes.

So then if we move on, I think on Sunday, the 19th
November there was an RTE News at One radio programme
which had a feature regarding Assistant Commissioner
Finn's appointment to investigate Garda Keogh's
allegations against you?

That's correct, Chairman. It was the third month in a
row in which such media coverage had occurred.

You've set out the media reports in relation to this.
They're at page 2840. we don't need 1it, Mr. Kavanagh,

on screen. But by way of reference you have included

Gwen Malone Stenography Services Ltd.

10:03

10:03

10:04

10:04

10:04



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U1 & W N R O ©W W N O U A WN R O

10

11

12

those in the documents that you have given to the
Tribunal, isn't that right?

Yes, Chairman.

If we then move on to 28th November 2017. You
highlighted your concerns to the Garda organisation.
what you say is, regarding what occurred, it was an
orchestrated effort to prevent my promotion by the
emergence of a complaint just then, which had
apparently been made by Garda Keogh in March of 2017
and which was being combined with media and political
campaign against you. How did you become aware of the
fact that Garda Keogh had made a complaint of bullying
and harassment in March of 20177

Because on the 15th November, Assistant Commissioner
Fanning, on notifying me of the appointment of
Assistant Commissioner Finn, also included with that
the set of documents as an attachment to these.

Yes.

And on that was a statement signed by Garda Keogh and
dated the 27th March and countersigned by Chief
Superintendent Scanlan.

we might look at your statement, or your letter, which
is at page 2849 of the material. Wwe might spend a
Tittle time on this because it might indicate your
concerns at the time?

Yeah, it indicates my mindset just at the time.

Yes. It is to the Commissioner, the Deputy
commissioner of Policing and Security and the Chief

Administrative officer. who was Deputy Commissioner

Gwen Malone Stenography Services Ltd.
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13

Policing and Security at that time?
Deputy Commissioner Twomey.

Twomey. It's dated the 28th November. You say:

"1 refer to the above matter. 1 find myself in the
unprecedented situation of having to correspond
directly with the executive leadership team to outline
my concerns at what 1 believe are efforts being made to
tarnish my reputation and character in a way that will
affect my good name and career in An Garda Siochana. 1
am led to understand that assistant commissioner roads
policing has been appointed by assistant commissioner
Eastern Region to investigate workplace relation
allegations by Garda Keogh against a number of senior
officers, including myself. | understand the
allegations were made on the 27th March and relate to a
period from March 2014 to September 2015."

You go on to say:

"I was transferred to Athlone on 9th March 2015 as
district officer. |1 discovered a myriad of serious
issues there, some ongoing, impacting on the delivery
of an effective policing service. The majority of
those issues did not relate to Garda Keogh.™

If we scroll over to the next page:

"1 engaged meaningfully with Garda Keogh through my

Gwen Malone Stenography Services Ltd.
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14 Q.

recognised managerial structural line, which included
assistant commissioner Eastern Region, for the short
period Garda Keogh was in the workplace during my
tenure, with a view to supporting him and dealing with
his work related i1ssues. Indeed, 1 have been
complimented by my line managers, including assistant
commissioner Eastern Region, iIn relation to the manner
in which 1 dealt with Garda Keogh."

Then you go on to say:

"1 attended a case conference with the CMO in relation
to Garda Keogh on 9th December 2015. Six days later my
name was mentioned in Dail Eireann for the Ffirst time.
Since then, 1 believe 1 have evidence to suggest that 1
have been subjected to a strategically managed smear
campaign, including media exposure, prior to Policing
Authority meetings, where my appointment to the rank of

chief superintendent was to be discussed.

At the outset | must set out my serious concerns in
relation to the initiation of this workplace relations

investigation."”

You then point out in the next paragraph that 1in
November 2016 you were made aware of the civil
proceedings that had been instituted.

Yes.

If we scroll down, in the next paragraph you refer to

10
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A.
15 Q.
A.
16 Q.

your 338-page document.
Yes.

which set out our defence. Then if we scroll down:

"1 first heard of these latest workplace relations
allegations on Saturday, 11th November 2017, at 3:45pm,
when 1 received an e-mail from assistant commissioner
Eastern Region which postdated and referred me to
correspondence 1 only received two days later by post,
on 13th November 2017. On Wednesday, 15th November
2017 1 received a further e-mail notifying me of the

appointment of assistant commissioner Roads Policing."

That's the document that we referred to yesterday?

Yes.

"What appears to be a hurried and contrived nature of
this appointment in terms of its close association with
what appears a planned and strategically managed media

campaign, 1S very concerning to me."

over the next page we have:

"1 understand from the correspondence 1 received that
Garda Keogh made this workplace relations complaint in
March 2017. The time delay in notifying me is, 1
believe, extraordinary. In the absence of any

explanation --"

And then in bold print you say:

11
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19

20
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" —— 1 must ask you now to outline to me the entire
circumstances of the complaints making and the reasons

for the delay involved."

You will appreciate that in hindsight you're at one in
relation to this 1in relation to Garda Keogh's

position --

Yes.

-- in terms of the delay --

Yes.

-- 1n relation to the investigation?

Yes.

But you seem to be coming at it from a different angle,
isn't that right?

I'm looking at it from the angle of it being introduced
at a particular time following what I saw as a
political and media campaign and that certain elements
were introduced then further along. So in September I
had RTE and the Dail, in October I had RTE again and a
lTetter from Mr. Barrett to the Policing Authority, I
suppose suggesting a scenario in relation to this
complaint. And then in November again more media with
the introduction of the appointment of Assistant
commissioner Finn in relation to this. And I felt all
those things were occurring in or about the time of
Policing Authority meetings where my appointment was
perhaps being considered.

You will appreciate that Garda Keogh's position in

12
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22
23
24
25
26
27
28
29

21

22

23

relation to this is that there was a delay in the
investigation to facilitate your promotion so that
there could be a declaration that you had no issues to
be dealt with in An Garda Siochana?

I wouldn't agree with that. And when I studied the
documents from the Tribunal, you know, between the time
Garda Keogh made the complaint on the 27th March and
until he sent a letter to Garda Headquarters on the
21st September, I don't see any enquiries being made in
all the correspondence that's there even about me to
various bodies, I don't see any enquiries about this
particular complaint.

Yes.

or where it was in that period. Particularly from when
he Tearned I was on a promotion list again in July of
'17 until 21st September '1l7, while he wrote plenty of
lTetters, I just don't see any enquiries about where
that complaint was at that particular time.

Yes. But if we come back to the delay that there was.
Yes.

Garda Keogh had made his complaint of bullying and
harassment. So it doesn't appear that he was part of a
deliberate plan to delay it and then to, as it were,
reactivate it around the time that the Policing
Authority were considering your application?

Yeah. I don't see any evidence of that, but again, I
suppose my mindset at the time was that, you know,
things were being introduced at certain periods which

seemed to have maximum impact on decisions that the

13
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24 Q.
A.
25 Q.
A.
26
A.
27
A.
28
A.
29 Q.

Policing Authority were making. I felt that people
were adopting, I suppose, a position against me, based
on what was in the media and the Dail.

Yes.

And I was being painted as some type of monster, when I
had never had an opportunity to address some of those
issues.

Yes. And one can understand that, but I suppose
because you're both coming at this from a different
angle, as it were, on the one hand he says there's some
sort of conspiracy behind this to delay the
investigation of his complaint, and you're sort of
indicating at the same time that there is a delay and
that it's rather peculiar, to put it at its lowest --
Yes.

-- that this matter comes to the fore in a hurried
fashion --

Yes.

-- immediately before the Policing Authority are going
to consider your application?

Yes.

Isn't that right?

Yeah. I suppose my mindset is influenced maybe by what
had occurred in 2016 as well. So that's the way I felt
at the time.

well, do you see this perhaps as being a coincidence,
as it were? I know that you have a view 1in relation to
Garda Keogh and his interaction with the Policing
Authority and the letter that he sent to the Policing

14
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30

31

32

33

34

35

36

Authority concerning your promotion. But do you see

that as a

were, begin to take action in relation to the bullying

and haras

coincidence, that An Garda Siochana, as it

sment complaint shortly before the Policing

Authority are going to consider your promotion?

I'm not a
Yes.
I don't k

allow, I suppose, what happened there occur in relation

to it. But there seemed to have been no one appointed

until the
That does
isn't tha

No, no, a

we will go back then to the letter, if we could scroll

down.
CHAIRMAN:

hundred percent sure of that.

now when it came to Garda Headquarters to

15th November, for whatever reason.

n't appear to have been Garda Keogh's fault,

t right?

bsolutely, no, no.

sorry, can you just remind me, because I

don't have it and I don't have my chronology, can you

just remi
The 24th?
CHAIRMAN:
said noth
sorry, ye
CHAIRMAN:

nd me what happened on 21st September '17.

The 21st. Sorry, as I understand it, you
ing happened between the 27th March?
ah.

when Garda Keogh made his statement, as we

know, to Chief Superintendent Scanlan, and you drew

attention to the fact that nothing had happened between

then and
NO.
CHAIRMAN:

the 21st September. Did I mistake the 21st?

what happened, what is the significance of

15
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37

38

39

the 21st. 3Just remind me. I should know.

It's at 6886 and it's a letter from Garda Keogh's
solicitor to several -- quite a few people in relation
to me.

CHAIRMAN: To whom was that Tetter? was that the one
to the Chairman of the Oireachtas Committee, Caoimhghin
0 caolain and others, is that the one?

The Minister, the Commissioner, the Policing Authority.
CHAIRMAN: Thanks, no, no, that's the one I want. I
just hadn't got that in my mind?

The Justice Committee, Mr. Barrett and --

CHAIRMAN: Thanks very much.

MR. MARRINAN: Wwe can just go back to the Tetter. You

refer to media reports there.

"Outline An Garda Siochana®"s plans to carry out a
scoping exercise in relation to this matter. 1 must
ask 1T that scoping exercise was carried out and what
the result was. 1 believe fair procedures and natural
and constitutional justice would entail such an
exercise take place so that chapter 5.2 of the policy
document, Working Together to Create a Positive Working
Environment, under which such complaints are dealt
with, can be considered In my pre-investigation
examination now to take place. For I say not to do so
gives a credibility to the complaint outside the terms

of chapter 5.2."

Can you just explain what you meant by that?

16
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40

41

42

43

I had learned in the media that there was some, I
suppose, fractured brow between different elements in
the Garda Siochana at a high level as to whether a
scoping exercise should be carried out or not.

Yes.

I felt that, you know, without that scoping exercise it
gave a credence or a credibility to the complaint,
outside of that chapter there, which outlines what is
not bullying in the policy document.

Did you merely learn this from media reports or were
you aware of meetings in Garda Headquarters?

I learned them from media reports but I subsequently
became aware of them then.

But at the time you learned from the media?

Yeah, I was learning quite a lot of things from media.

Then you go on to say:

"I must ask why 1 was given no opportunity to consider

mediation as outlined at chapter 8.4 of the policy.

I must ask what other complaints Garda Keogh has made
in relation to these matters apart from the civil claim
referred to and what other processes are in being. Has
professional independent legal advice been sought to
ascertain if this process can proceed considering its
inextricable link to other avenues Garda Keogh may be

engaged in."

what did you mean?

17
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Civil action mostly, yeah.

"1 must ask for a full disclosure of all relevant
documents relating to this matter, to include all
documents and letters referred to In media reports.”
Yes.

what were you referring to there?

The meetings that I learned about in the media in
October of 2017.

Then you go on:

"I must ask how this, what | say iIs a contrived and
hurried appointment, can continue, considering the
complete lack of confidentiality displayed by the

complainant.”

That is a reference to Garda Keogh.

Yes.

"And others."

Yes.

"As evidenced in the media reports attached."
Yes.

"The policy document under which It is proposed these

allegations are dealt with, regards confidentiality as

sacrosanct."
Yes.

Is that right?
Yes.

And then you go on to point out that you have:

18
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52 Q.
A.
53 Q.
A.
54 Q.

"...an unblemished 35 years of service in An Garda
Stochana and have never before in any of the roles 1
have held had such a complaint made against me. |1 am
mindful of the fact that allegations of this nature are
serious and are having very direct implications for my
career in An Garda Siochana. 1 seek immediate
clarification on the issues raised and confirmation as
to whether informed, professional legal advice was
sought prior to pursuing these allegations iIn the

manner chosen."™

It's quite a strong letter that you have written to the
commissioner.

Yes. As I said, I felt I was in an unprecedented
situation insofar as I was concerned, having to write,
it's unusual and I never had to do it before in my
service, to write in that fashion.

Did you believe that you were being treated at that
time unfairly by the organisation as well?

I suppose I felt that I was going to be scapegoated
because of the position that may have been adopted by
people who were making decisions about me because of
what was in the media and the Dail. And I felt that I
was going to be scapegoated to allow placation of, I
suppose, all of that noise that was occurring with
politicians in Garda Keogh's favour.

Yes.

That's how it felt.

You see, part of the suggestion that is made is that

19
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56

57
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59

60
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Garda Keogh's allegation of bullying and harassment was
being deliberately withheld from the Policing Authority
to facilitate your promotion. You understand that to
be the position?

Yes.

I think that you had indicated to the Policing
Authority that you would make available your 338-page
Tetter or report that you had prepared for the civil
proceedings, isn't that right?

I did. And that was in December, when the Policing
Authority first made contact with me about the matter.
Yes.

But I would have been willing to do that back in
October when I engaged with the Policing Authority, to
tell them that I felt maybe my character was being
assassinated. I never had any problem offering that
document to them if it would overcome the impasse.

Did you receive a reply to this letter that you sent?

I got an acknowledgment indicating that Mr. Nugent was
dealing with the issues.

But no written reply?

Other than to say that.

Oother than an acknowledgment?

But I had been engaging with Mr. Nugent then.

Yes. If we go forward then to 22nd December 2017. 1If
we could have notes of your conversation with Ms. Helen
Hall of the Policing Authority. 1It's page 2885 of the
material. Can you just tell us about this conversation

as you recall it with Ms. Hall of the Policing
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Authority?

Yeah. I suppose --

would you 1like me to read your note for you?

Yes, okay.

would that be better?

Yeah.

It may shorten matters.

Yeah, it will.

You note there that you received a call from Helen Hall
and how long it lasted. Ms. Hall began by telling you
that the Policing Authority considered your appointment
at their meeting on 18th December 2017, but decided
they didn't have enough information from An Garda
Siochana on the issues regarding a bullying and
harassment complaint made against you. She said that
they had not obtained sufficient information from the
Garda Siochana despite seeking same repeatedly. Were
you concerned about that at the time?

I was. I didn't realise that there had been a problem
on the Garda side supplying information. I was of the
understanding that information was being supplied as it
was required and I felt that was -- I didn't know where
I stood then. Again, that increased my suspicion.

You went on to ask her who she was dealing with in An
Garda Siochana. She said that they should be dealing
with the Commissioner but he was compromised. You had
been already advised of that --

Yes.

-- by Mr. Nugent?
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I had.

Is that right?

I had.

In some way as a result of his involvement in an

investigation he carried out. So they were dealing
with the CAO, Joe Nugent. She said:

"The Policing Authority are writing to him again today,

the 22nd December, expressing their deep frustration

and annoyance and looking for the information again

before their January meeting."

You then note:

"1 asked

her i1t the Policing Authority were aware of

the media campaign around this issue each month before

the PA meetings iIn September, October, November and

December.

She said they were trying to get through the

noise around this but only had weak information from

the Guards, which involved a summary of the complaint."

I think at that stage you offered Ms. Hall the 338-page

document to overcome what you saw as an impasse --

Yes.

-- between her and Mr. Nugent, 1is that right?

Yes.

So this was another occasion on which you had been

passed over?

Yes.
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If we could just then go forward to page 2888. Arising
out of that conversation you were sent an e-mail from
Ms. Helen Hall?

Yes.

And we see there it's dated the 22nd December, at
14:05. The second paragraph:

"The Authority has been seeking information from the
Garda Siochana since October in respect of the
outstanding complaint against you in relation to

bullying and harassment.™

well, that sets it out very clearly in relation to the
issue.

Yes.

And the issue is that they have information that there
was a bullying and harassment complaint and they had
been apparently trying to ascertain what it relates to.

Yes.

"The Authority noted that notwithstanding repeated
requests to the Garda Siochana it did not have full
information regarding this complaint and was not
therefore in a position to make a decision regarding

clearance in accordance with regulation 12.

Subsequent to that meeting, on the 18th December we
have received some further details from the Garda

Stochana of the complaint against you and 1 have today
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written requesting an update in advance of the
Authority™s next meeting iIn January regarding what
progress has been made in relation to the investigation
of that complaint. We have expressed a view that in
the iInterests of fairness to you and the complainant,
it Is Important that this matter be dealt with as
expeditiously as possible 1n accordance with the Garda

Sitochana bullying and harassment policy."

So they're setting out their position and I suppose you
wouldn't disagree with that, the fault didn't appear to
Tie with them.

That's what they said, yes.

And they seem to have been pursuing the matter for some
considerable period of time. I think that then, on
18th January of 2018 you had a meeting with Assistant
commissioner Finn.

Yes.

I will return to that when we are dealing with the
notes that you've disclosed.

Yes.

Because that relates to the bullying and harassment
issue.

Yes.

I think finally, on 29th January 2018 you received an
e-mail from Helen Hall of the Policing Authority,
informing you that the Authority had met in special
session on Friday, 26th January 2018, to consider your

promotion and that she went into detail, describing how
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81

she had photocopied the report that you had given her
on 22nd January 2017 for each of the nine members of
the Authority and that allowed them to peruse the
supporting documentation. She said that following
that, the Authority was happy to promote you and
backdate the promotion to 26th October 2017. I think
at page 2898 you have a note?

Yes.

Again you have the time that the call Tasted. You note

there:

"1 again remonstrated a bit with the entire affair and

expressed dissatisfaction re having to engage a

solicitor. She said I will get paperwork the next day

and I did at 11:44am and same replied to accepting

promotion.™

At that time had you engaged a solicitor yourself?

I did on the 1st November, the day after I was passed
over for the first time. I got very concerned and I
engaged a solicitor from that point on, privately.
The following day, Acting Commissioner O Cualain
informed you that in line with the call that you
referred to yesterday --

Yes.

-- of the 14th September, that you were being still
transferred to the Garda college as director of
training as and from 8th February 2018, following on

from your promotion. You have a note of that
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conversation and that's at page 2900. we don't need it

on the screen, Mr. Kavanagh.

The next event that you note of consequence is on 6th

February 2016. Clare Daly TD referred to your

promotion in what you describe as a negative way in

DAail Eireann, again citing allegations Garda Keogh was

making against you, isn't that right?
Yes.

If we can just have page 2910 up on the screen. An

d if

we scroll down there, we can see the contribution from

Deputy Clare Daly, where she says:

"The Minister can dress it up in any way he likes but

it has been established that there has been Garda

involvement in the drugs trade in Athlone. It is a

fact that no action has been taken against those

responsible. It is a fact that the person who made the

allegations i1s out sick and his senior manager has
recently been promoted despite being at the centre
allegations of bullying and harassment. Those

allegations have not been investigated. We have a

mechanism which is not fit for purpose.™

So again, you're being drawn into debate in Dail
Eireann.

I am. I suppose the Policing Authority advised me
I should expect such a backlash, you know, from

politicians and the media, when they advised me of
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promotion on the 29th.

Now, that Tlargely was the end of matters as far as you
were concerned in relation to your promotion, isn't
that right?

Yes.

Now, I've omitted a huge number of documents that you
provided to the Tribunal, but do you think that's a
fair reflection of your position --

Yes.

-- 1in relation to 1t?

Yes.

I don't think I have left out anything.

No, absolutely not.

Are you happy with that?

I am.

During the whole process of your application for
promotion back in 2016 and then going through to your
ultimate promotion in 2018, do you believe that you had
done anything improper in relation to any of your
representations that you made to the Policing Authority
or to any TDs or otherwise?

No. I tried to be very careful in everything I did.
In 2016 I was working with a group of eight people
under the auspices of the representative association.
That turned into five then after November of '1l6. And
in 2017 I was working on my own with my solicitor with
the Policing Authority, from when they passed over me
in October.

You have disclosed notes to the Tribunal and I don't
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90 Q.

intend to open all of them, but it shows fairly
extensive correspondence or, sorry, meetings that you
had with various TDs?

Yes.

Can you explain the circumstances in which you
approached members of DAail Eireann in relation to your
promotion?

So, I suppose the 18 people who were promoted, and I
was one of those, or listed for promotion in '1l6, were
of the understanding that we were all going to be
promoted clear in Tine with, I suppose, documents that
had circulated in the organisation indicating that
there were vacancies for 18 people, in Tine with the
modernisation and renewal programme and a governance
document that was introduced. when ten people were
promoted, we couldn't find out any information then
right throughout the summer. we got a date of
September and I do see that Garda Keogh got some
information in September as well himself that there was
going to be some appointments at cabinet. And I see in
August where there was some interaction between the
department and the Attorney General in relation to me
and promotion. I didn't know any of that. But in
October, one of the eight people who hadn't been
promoted made contact with the other seven and we met
as a result of that communication then with our
representative association and decided on a course of
action to try and find out what was happening and,

number two, could we possibly get promoted before the
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end of the year and before the Tist was to extinguish.
And could some transitional arrangements be made in our
case, as was similar in legislation or regulations
which allowed for that to happen at the ranks of garda
sergeant and sergeant to inspector.

If we could just have page 16653 on the screen. This
is the Garda Code. I just want to ask you in relation
to chapter 10.1 and 10.23. Wwe can go through to page
1668. 1If we scroll down to the bottom of that page to
10.23. It says:

"Attempts at using influence.

Members are forbidden to communicate either directly or
through some other person with any public body,
department, public official or other person with the
object of influence or modifying a decision regarding
discipline, promotion or transfer of themselves or any
member of the service. Where, with this purpose in
mind, a relative or friend of a member communicates
directly with the Commissioner or any officer of the
service, or indirectly through the medium of any public
body or organisation, or public official or private
individual, it will in all cases be presumed that such
body or individual has so acted with the cognisance of
the member in whose interests the representation is

made."

In terms of your representations that you were making

at the time to the various TDs, did you regard that as
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infringing at all on that regulation?

No.

would you just explain why?

Because, I suppose, when we met first the
representative body wrote to the Commissioner and met
with the Commissioner at the time, and, you know,
insofar as I was concerned explained what we were going
to do. She appeared to have no information, although
wanted us promoted and had requested that to happen.
She was, as I led to believe, not -- or, you know, she
wasn't getting any answer on that and it was just being
kind of Teft in abeyance. And I suppose one of the --
I will just come to it here. I suppose a short note I
have of that first meeting that we had indicates what
we agreed to do under the auspices of the association.
They had met the Commissioner and we had a Tlist of
things that we would do there. And my understanding
was that the association were keeping the Commissioner
informed. 1In addition to that then, one of our group
had just been the general secretary of the association
a short time before that and was well familiar with the
processes that we had to use to make sure we did things
right but at the same time put our best foot forward.
CHAIRMAN: Sorry, the association is the association

of --

Garda superintendents at that time.

CHAIRMAN: Of superintendents?

Yes.

CHAIRMAN: Because you weren't yet a chief.
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No, we were all superintendents.

CHAIRMAN: I just wanted to check that.

MR. MARRINAN: 1In some of the disclosed notes that we
have, additional notes that we have, and perhaps it's
proper to refer to this interaction because it perhaps
indicates your frame of mind during the course of your
interactions with various TDs. If we have 16214 up on
the screen. This 1is 19th June 2017. You say that you
got a call from Boxer Moran re how you got on in
interviews. Then you told him how you had got on.

This is somebody that had you been making
representations to in relation to the problem that
arose that you've described, isn't that right?

I met him with one of my group, yeah, back in 2016.

But he was a local politician to Athlone and I suppose
he first became aware of the situation as a result of
the Minister announcing in the Dail that she was
concerned about policing in Athlone, on 6th October
2016. I was summoned by local politicians to an 1in
camera meeting to discuss that.

Yes.

I went there with my two inspectors, Detective Sergeant
Martin, Sergeant Haran, Sergeant Monaghan, who all have
been here. And we made a presentation to the local
councillors, two TDs and senator, who were there as a
result of their concern and the Minister's concern. Wwe
made a presentation in relation to how policing was
going in Athlone, what we were doing, what we intended

to do, the changes in governance I had introduced and
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how all the different areas of crime, including drugs,
subversion, community engagement were to be addressed.
And they were all very happy with that presentation.
And I was anxious to find out what the concerns were
around policing and they couldn't get answers for me on
that. And that's where the interaction started at that
point in time. And one of my colleagues, and I met him
following our meeting with the representative
association, to explain our position around promotion.
If we go back to the note, because having advised him
you got on well in the interviews, he indicated that he
was meeting the Minister the following day and you have

recorded here:

"1 told him not to say anything as canvassing
disallows."
Yes.

"He said he understood."

That was your position.

I didn't want anything done at that point. It was in
2016 those representations were made and he brought it
up in June of 2017. I had sat my final interview on
the 15th June and I certainly didn't want any
interference because I had, I felt, got on quite well
at both interviews.

Is there anything more that you would like to say in
relation to the promotions issue, issue 207?

NO.
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So we then just turn to the notes that you have now
provided to the Tribunal. Your statement dealing with
this is at page 16195 of the material. I don't intend
to go through --

okay.

-- your statement in relation to this, but it appears
that you had a number of different files under which
you had filed notes, isn't that right?

Yes. I had. I am very annoyed with myself for
allowing the situation to develop, that I didn't do
this properly. I am disappointed with myself that I
didn't put more time and effort into doing all this.
You may have considered not disclosing certain material
because it was irrelevant at the time that you were
making disclosure.

Yes.

But has since become relevant in some shape or form, 1is
that correct?

Yes, and I didn't revisit that relevance assessment
that I did back in March of '19, unfortunately. I put
too much energy into studying the volumes of documents
I was getting rather than keeping my mind on what --
CHAIRMAN: Okay.

MR. MARRINAN: we will just then perhaps go through the
notes, briefly. If we have 16210 up on the screen.
Yes, if we scroll down there to 11th June 2016. This

is:

"Called Deputy Commissioner O Cualdin at home with a
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small thank you gift. Discussed issues re assistant
commissioners, whistleblowers, Commissioner™s plans.

Said all list to be promoted together."

what was that about? First of all, what was the gift
for?

So, I was at a wedding in the area where he Tives in
Galway on that day, and I had been notified of my
promotion on the 25th May. Deputy Commissioner

0 cualain and two other people were on board, and I
decided to take the opportunity of my being in that
area to call to him and express my gratitude to the

board, through him, for, I suppose, their faith in

selecting me for promotion. 1It's something that I have

done before and I did it again in 2017, when I was

promoted to chief superintendent, both to the Policing

Authority and to the garda member of the board.
As it turns out, it was a bit premature?

It was. And -- well, yeah.

Then if we scroll down, well there is a reference
there, there was some discussion in relation to

whistleblowers, what was that about?

No, it wasn't that kind of a conversation. The deputy

commissioner didn't know I was calling. I had to

enquire exactly where his house was. And I didn't know

he was going to be there, so it was an unannounced
call. He was happy to receive me. He brought me in.

And I suppose, he gave me a pep talk on the

anticipation that I was going to be promoted and that's
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1 what he felt, that all the T1ist were to be promoted.

2 So he spoke about the assistant commissioners who had

3 just been notified of promotion as well, six of them.

4 And he was explaining to me that I would -- as a chief

5 superintendent I would be hugely supporting those new 10:48
6 assistant commissioners in their role in relation to

7 the modernisation and renewal programme and how I would

8 more than likely be appointed on several major change

9 projects as a business owner with a particular
10 assistant commissioner as a business sponsor and I 10:48
11 would have to support the introduction of those. He
12 discussed the organisation in terms of the
13 whistleblower issues and how all of that had affected

14 the organisation, but no one 1in particular, and how

15 that was going to manifest in the change programme then 1o.4s
16 into, I suppose, changes in relation to culture and

17 renewal in that area. And all the Commissioner's plans

18 then. And one of his comments, I remember, is that he

19 said to me, you know, we all have to pull on the green
20 jersey now. It was that kind of a pep talk. 10:49
21 108 Q. So then we see there on the 9th July:
22
23 "Call from J Moloney.™
24
25 who is that? 1Is that Inspector Moloney? 10:49
26 A. No, he's a superintendent in Tullamore.

27 109 Q. A superintendent in Tullamore.
28
29 "K Keyes told him something saying that you were not
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going to be promoted re a claim and am holding chief"s
list up.”

Yeah.

what was that about?

I suppose that's some rumour that seemed to be going
around about me. It's referred to in the documents
here, when Garda Keogh gave my history to Ms. Daly, at
to page 13063, he included in it a note to indicate
that I had been disciplined in some way for falsely
claiming 31,000 and transferred. He appeared to get
that information from Garda Harrison, in his diary at
page 13340, on 3rd December 'l5. But that rumour then
started to circulate.

You have:

"This is the smear campaign started by those in Athlone
when members were suspended. Had heard Garda Keogh
making enquiries re my time in Gort."

Yes.

And then you mentioned somebody else there spent time
in Gort before.

My recorded suspicion is entirely wrong there.

If we could then just move on to page 16211. We see
there is an entry there, the 11th November and the 15th
November and the 17th November, in relation to your
interactions with TDs. Then if we could scroll on to
16212. Again there are a number of interactions
members of the Dail.

Yeah, that was all around the time before the 1ist
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114 Q.
A.
115 Q.
A.
116
A.

expired in November and early December.
We go on to page 16213, again your interaction with a
TD. Then there's an entry for 23rd March 2017:

"Spoke with AC Nolan and CS Scanlan re Garda Keogh®"s

statement. AC Fanning."

what's that entry?

I was at a social function in Portlaoise, the
retirement of a superintendent there, and I was talking
to Assistant Commissioner Nolan about his retirement
and obviously the matters he was handing over that he
was investigating in Athlone. Chief Superintendent
Scanlan joined the conversation and he merely said that
he hadn't managed to get a statement from Garda Keogh.
He had indicated to me on the 1lst March that he was
meeting him the next day to take it. Assistant
Ccommissioner Fanning then joined the conversation and
it stopped and we broke up.

Then if we go over to page 16215, we have an entry on
23rd January 2018:

"Lorraine meet D O Cualain."

Is that Assistant Commissioner Finn?

"During the day', yeah.

what was that about, do you know?

So I have my diary page here. I was in Blanchardstown,

where she was stationed then, on that morning,
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A.
118 Q
119 Q.
A.
120 Q.
A.
121

discussing the prosecution of a Garda member that had

occurred in Athlone but who was stationed in

Blanchardstown.

I met her very briefly and she said

that that day she was meeting both of those men.

If we scroll down then to 14th February 2018, you

record that you met John Barrett between 1:20 and
3:00pm in his office?

Yes.

"He spoke at length about himself and his previous

experiences."

Then there is a note here:

""He mentioned Assistant Commissioner O"Brien had

vouched for my bona fides to him."

Yes.

what was that meeting about?

I had just taken up my position in the Garda college a
week beforehand and Mr. Barrett was my direct boss and
he asked to meet me about -- to introduce himself to me

and to discuss my role, I suppose, in the organisation,

under his command.

Okay.

So they're your diary entries.

Then in a

separate folder, you have your college notes?

Yes.

There's nothing of any significance there. And then

the bullying file, it's headed 16220 of the material.
If we would just then look at an entry for 11lth January

2018.

You will see there:
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123

""CS Meyers and inspector called to station
gave documents to DI Drea, Inspector Farrel
Haran, Moylan, Monaghan, Martin and Guinan.

aware of an Inspector Baker."

and met and
I, Sergeant

I am also

I will just read the whole note and then you can

explain to us the various aspects of it.

"1 had no prior knowledge of them coming.

He called to

me in my office and said he was aware of my document

and legal issues.™

That's the 338-page.
Yes.
"Said they hoped to deal with this quickly.

my promotion and praised people they met.

Spoke of

Discussed

the context of the complaint around problems in

Athlone. Emphasised that M Finn was honest and ethical

and would make sure everything was done right, so there

was nothing to worry about. Spoke about extra pip on

my shoulder. Felt I am being belittled in my workplace

with the nature of the visit, Its purpose and no

courtesy call to me."

Just deal with that last line first of all.
Yes.
what was the issue there for you?

That is reflecting my mindset at that time.
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passed over for the second time for promotion on the
22nd December. Right throughout that Christmas period
I had that mindset, that people were against me and
that, I suppose, I was to be scapegoated, I felt,
because of the campaign that had been mounted against
me. And I felt, I suppose, when the group called or
the chief superintendent called, it was unannounced and
that that was having an affect on my leadership
credibility in the workplace. That's how I felt at the
time. So it wasn't a pleasant meeting for me with
them.

Then the phrase before that "emphasised that Assistant
Commissioner Finn was honest and ethical and would make
sure everything was done right, so there was nothing to
worry about™?

Yes.

were you comfortable discussing these issues with Chief
Superintendent Meyers, who was going to be part of the
investigation team 1in relation to a complaint that had
been made by Garda Keogh?

Yeah, I had no difficulty with it. I maintained a
professional approach towards that, as I expected he
would as well.

Then if we just go on then to the next page, 16222.
There is a note here, the 13th January, at 10:01:

"1 text Assistant Commissioner Finn re his request for
a meeting. He replied at 12:57, asking 1t I was free
to talk. 1 rang him at 12:58 for 5.55 minutes."
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Had you become in the habit of recording the precise
times of telephone conversations and meetings? It
seems to be a feature of your notes. 1Is that something
you do in every instance?

No. It again reflects my mindset at the time. I
suppose, these sets of notes were opened, the promotion
notes and the bullying notes were opened on the advice
of my solicitor. I felt that, as I said, there was
going to be an adverse decision against me from the
Policing Authority and I felt I was heading down a
Tegal route to challenge that. And that reflects the
precision I tried to have with the note then.

"He said he spoke to Chief Superintendent Healy, who
examined the entire situation re mirrored civil claim
between January and August 2017. He said he now knows

of the meticulous files and records and notes | have."

Did you discuss your notes and records with him during
that, did you?

well, I've two notes of this conversation, I have
another one, I suppose, a shorter note at page 12380.
Yes.

which was made closer to the time of the phone call, on
the afternoon of the phone call. And the second note
is part of the notes in the bullying file that I was
keeping. I suppose it's --

Perhaps if we have 12380 up on the screen.

I took that note down on a single piece of paper.
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This was taken at the time?

Close enough after the time, yeah.

""He spoke of Chief Superintendent Healy and now knew my
records etcetera."

Yes.

Complimented you on your records, is that right?

Yeah. He had spoken to Chief Superintendent Healy.
That was something that I had been urging him to do
from when I first contacted him on the 22nd December.

"Spoke of what I did and now being punished.™

Is that you saying that?
That's me saying that. He wouldn't have known that.

"Spoke of team Irish reception.™

what's is that?

That should be T Meyers, it's a misprint.

A1l right.

T Meyers reception.

"1 explained the other people, problems, work closely,
Lorraine dealing with issues in a careful way. The
calibre of the people involved. Their frustration and

annoyance and confidentiality."

So you then have a note here:

"Confirm three involved."
Yes.

They're yourself and the other two --
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> o r» O r O

Yes.

-- against whom complaint was being made.

""Said Keogh and solicitor looking for money."

Yes.

who was it who introduced that?

well, I think both of us said it. He said it and I
said it. The conversation was about the civil claim.
I suppose I was linking that closely with the bullying
allegations, because they were inextricably linked.
who said it first, I'm not sure. But I definitely had
that view, because I was being sued personally and he
had spoken to Chief Superintendent Healy and he was
fully aware of the information he had gathered or he
had given me that impression, and he said 1it.

Just scroll down there.

"Chief Superintendent Healy report 17th July 2018."
So that's a little scribble I have on the page to
myself after writing the note.

A1l right. *Says he knows of no bullying allegation."
Yes.

"What did Fanning write up as he knew?"

Yes.

what's that about?

So I had been given a copy of Chief Superintendent
Healy's report in relation to the information he had
gathered for the State claims agency and the Garda

Tegal section. And in it he said he knew of no
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bullying allegation and he submitted that report 1in
around I think July of '17.

Could you scroll down then --

And I wondered, you know, if something was in place
then, why hadn't it appeared there. And I was
suspicious of that.

The rest of the note there, is this a note to yourself
effectively that you have written?

That note, while it's typed on that page, that's on a
separate page.

Yes.

And that note was made for a meeting with my solicitor
on the 16th --

All right. we don't need to look at that then?
CHAIRMAN: Wwe can forget that.

Yes.

CHAIRMAN: As far as you're concerned.

That's on a separate page.

CHAIRMAN: Somebody else might want to ask about 1it.
But you say it's not relevant to this encounter.

No. So it's on a separate page. Meeting my solicitor
on the 16th January.

CHAIRMAN: oOn the 16th of?

January.

CHAIRMAN: Okay.

MR. MARRINAN: If we go back now to page 16222. So
that's the short note, as it were?

Yes.

And this is a more detailed note?
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This 1is, yeah, I suppose, to put into the bullying
file.

when did you make the more detailed note?

I'd say on the morning of the 16th, before I met my
solicitor.

So three days later?

Yes.

Did you use your original note that you made to assist
you?

Yeah, I had it in the same file. 1It's in the same
file.

Do you think that the note reflects a fair --

No, it doesn't.

Pardon?

I have to admit, it doesn't. 1It's, I suppose,
transposed with my view, with my suspicions, with my
mindset and imbued with my perspective in a very
defensive way.

well, it's prepared for your solicitor?

Yeah.

Apparently at the time?

Yeah.

Assuming that you are going to ensure that potentially
it could be used in Titigation or in a defence to
Titigation and, indeed, a bullying and harassment case.
I would assume that you would make sure that it was as
accurate as possible?

well, I suppose it reflects my defensive mindset at the

time. It's not as accurate as the shorter note, which
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is more precise and accurate.

A1l right.

I imbued it and that's just what happened.
If we then take up where we had left off.

""He said he now knows of the meticulous files and
records and notes I have. He said he knew now of the
corrections I made in Athlone and was now being

punished for doing so."

Do you see there?

Yeah.

You're attributing this comment to Assistant
commissioner Finn?

Yes.

And it's a suggestion -- well, it's not a suggestion,
this is an assertion that he had said to you that in
his view at the time that you had introduced changes in
Athlone and that you were being punished for doing so?
well, I told him about how I felt I was being punished,
so again, I suppose, I reflected it wrongly in the
Tanguage I used and had a defensive mindset in writing
it.

well, you see, I mean, if you could put yourself 1in
Garda Keogh's situation reading this, it might suggest
that he is talking to you as -- he's the investigator,
isn't that right?

Yeah. At the time, yeah.

And he is talking to you in circumstances where he 1is
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about to commence an investigation. It's not as though
he has completed an investigation?

Yes.

He 1is the investigator and he is talking to you 1in
relation to complaints against you?

Yes.

And you have him recorded here as saying that he knew
of the corrections that you had made in Athlone and
that you were now being punished for doing so. And
that's in the context of an allegation of bullying and
harassment?

Yes.

It then goes on to say:

""He spoke of CS Meyers®™ reception from people accused
he spoke to and his view of the ethical calibre of the
people accused.”

Yes, that is Tom Meyers' view.

Yes.

As expressed to me on the 1llth January.

"1 explained the situation in Athlone, how CS Wheatley
and 1 worked closely to make corrections with fairness
to everyone in a careful way, being aware of the
sensitivities involved. 1 told him of the calibre of
the other people accused and their frustration and
annoyance at this contrived situation.”

Yes.

Did you think that was an appropriate thing to say to

the investigator?
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Yeah. I was expressing my frustration and annoyance.
I had expressed it, I suppose, to the executive in the
organisation on the 28th November and, I suppose, I
wasn't -- you know, I was in the mindset there where I
felt that I was being targeted myself, I didn't know
who was behind that, and it appeared to be all managed
in the way that was going to destroy my career and
reputation.

"He said he understood. He confirmed that Chief
Superintendent Curran, Wheatley and I were the ones

Garda Keogh says he is accusing primarily.”

Then you go on to record:

"Assistant Commissioner Finn offered a view that Garda
Keogh and his solicitor were only looking for money in
a civil claim.”

No, that's my view, yeah.

Pardon?

It's my view. And I was attributing it to him after we
had the discussion about that and I suppose, I felt
that he was agreeing with it in the empathetic way that
he had, I suppose, listened to me in that call.

Chief superintendent, a moment ago you said that this
had been said by both you and --

It was said by both of us. But, Tike, I suppose when
you read that, it's as if he offered it entirely
unannounced, as it were, and it wasn't 1like that.

So what was it? I mean, was it you saying, look,

48

Gwen Malone Stenography Services Ltd.

11:08

11:09

11:09

11:09

11:09



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U1 & W N R O ©W W N O U A WN R O

177

178

179

180

181

182

e r

o r» O »r

they're only after you for money?

And he agreeing.

And he agreed with you?

Yeah.

And you've recorded it as Assistant Commissioner Finn
offered a view?

Yeah.

That's an entirely different situation.

Yeah, I was being sued at the time, and, look, you
know, it reflects my mindset, I suppose, and the
uncertainty in my mind at the time about what was
happening. But the first note, I suppose, is the more
accurate version of what occurred.

well, we know that Assistant Commissioner Finn has
denied that he said that, do you understand that?

That he said it at all?

Yes.

well, as far as I'm concerned, it was said, yeah, by
both him and me.

well, I suppose if you are looking at it from his
perspective, he says it would have been something
entirely wrong to say and inappropriate in the
circumstances?

well, I don't know about that, because 1like, Assistant
commissioner Finn is a professional person, he has a
very good representation in the organisation. I would
Tike to think of myself as professional. And I'd say
both of us were fully aware that all of these matters

were going to be dealt with in that bullying and
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harassment policy. That was going to be subject to a
review by someone else, outside of him, quite possibly.
In addition to that, there was the civil claim which
was going to be examined by the High Court. There was
-- I suppose, the Policing Authority were involved as
an oversight body, a regulatory oversight body in this.
And then this Tribunal was there, up and running, with
term of reference (b), a Tive issue. And so, I mean,
for anyone to suggest that there was a mindset between
either of us that something was to be readied up,
that's absolutely not the case. I welcomed any
investigation that was there, if I could participate in
it fully. I have no difficulty with that. And I
wouldn't want anything hidden. And there was no need
to do that, because I had fully addressed all of these
issues in the document I had produced a year earlier.
You see, the implication in this, it could be argued
that it showed a mindset in Assistant Commissioner
Finn, in that he had already prejudged the issue, do
you understand?

well, I suppose, Assistant Commissioner Finn will have
to address that, but there's no --

He has addressed 1it?

Yes.

And he has denied that he said this. He said not only
that, but he acknowledged himself that this would be
unprofessional and totally inappropriate to say in
circumstances where he was about to commence an

investigation. And I am sure that you as a chief
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superintendent, that you would regard it as
inappropriate if you had said that to somebody else who
you were about to investigate and, as it were, cast
some sort of aspersion on the complainant. Do you
understand?

I do, but my frustration, I suppose, came out in my
conversations with Assistant Commissioner Finn from the
couple of conversations I had with him on, I think it
was the 22nd December, where he seemed to be unaware of
any of the linked issues here, which I found
astonishing, and I sent him an e-mail to that effect
after the telephone call. oOn the 11th January then I
think I spoke with him again and he was telling me
about the advice he had got, legal advice that it could
go ahead. But I didn't feel he fully comprehended what
the legal impediment I had was and in that conversation
then on the 13th, it was all about the civil claim. It
was all about how, I suppose, I felt that I was being
hampered in a way from being able to put my best foot
forward in his investigation, while I wanted to do that
and I wanted it, you know, done properly, not quickly,
but I wanted to put my best foot forward with my big
document and I felt I couldn't do that.

It was a very short call, it was just almost six
minutes?

Yes.

So there couldn't have been that much discussed.

There was, yeah. There was.

I mean, there is this conflict in evidence between what
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you have recorded and what you say in relation to this
and Assistant Commissioner Finn. Do you think that in
some way that perhaps you defended yourself and had
gone on the offensive to some extent by writing the
Tetter that you wrote to the Commissioner and to the
assistant commissioner. We opened that earlier on.
It's a very robust defence. One perhaps could
understand in the circumstances you found yourself,
being mentioned in DAail Eireann repeatedly, and in
circumstances where twice you had been passed over by
the Policing Authority, even though you knew you were
eligible to be promoted. Do you think that you perhaps
overreacted to things that were said to you and perhaps
attached too much significance to throwaway comments?

I may have. I may have. But I did feel isolated at
the time and, as I said to you, I probably felt that I
was going to be scapegoated because of the racket that
had been created about me. And it had started in
December '1l5, I suppose, when the corruption
accusations or allegations were made against me in Dail
Eireann. No complaint that I know was ever made or no
one ever approached me about it. So I felt I was going
to be scapegoated.

We just might go on to the rest of the note on that
page. This isn't a note of the conversation?

NO.

This is an aide memoire?

This is me writing my own thoughts, I suppose.

It may perhaps give some insight into the way you were
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A.
192 Q.
A.
193 Q.
A.
194 Q.

thinking at the time. You say:

"It now appears this bullying investigation is being

driven by the Policing Authority and their desire to

have something tangible to help their decision re me as

I have written legal letters to them."

Yes.

That perhaps displays some sort of paranoia at that

time on your part. I mean, it now appears that the

bullying investigation is being driven by the Policing
Authority?

Yes, and that's the way I felt. And I suppose, when I

taught about any communications I had with them, their

first indication to me was there was something in the

public domain stopping it. And then I was led to

believe that it was the civil action that they needed

some information about. But when the bullying and

harassment investigation became public knowledge 1in

November, they grabbed onto that and they forgot about

the public domain then.

well, you see, the suggestion is that the investigation

is being driven by the Policing Authority?
Absolutely.

Prior to this, and we went through it earlier on 1in

your evidence, they had made it very clear that what

was holding it up was the clearance process in An Garda

Siochana, and that they had been looking for this

bullying and harassment issue since the previous

october.

You agreed with me that the fault didn't Tie
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195 Q.
A.
196 Q.

in relation to this with Garda Keogh, it didn't Tlie
with the Policing Authority, but it lay with
headquarters. we went through that earlier on.

Yes.

But here you're suggesting in your own note -- is this
the way you were thinking at the time?

well, I suppose, I was looking -- trying to look at the
totality of it, where meetings were had in Garda
Headquarters and as a result of that this bullying
investigation happened, there was no scoping occurred.
The Policing Authority then had just grabbed onto that
and they were now using it as the only obstacle, when
there were elements in the public domain prior to that.
And I felt that -- Tike, my call with Ms. Hall on the
22nd December, she had indicated that she felt this
should be done at speed and that she didn't seem to
understand the 1inks to other people and with other
people. And she felt that I could be isolated in some
way out of what was occurring and that this just could
be conducted against me at speed to satisfy their need
to have it bottomed out before making a decision. And
that is reflected in what I have written down there.

You go on:

"This is the converse of what John Barrett is alleged
to have written to them re the investigation suppressed
for me. Now this investigation is being driven for
them and procedures being overlooked for everyone

accused."
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And then you go on:

"In reading CS Healy"s report of 27th July 2017, he
says he looked for all files and knows of no bullying
allegation. Yet AC Fanning was aware of same from
March 2017 and had tasked CS Healy with his

investigation but didn*t tell him of such complaint of

the March complaint. |1 find that suspicious. 1 also
find it suspicious that Garda Keogh has much more
exhibits attached to the documents AC Fanning gave me

in November "17."

Just again, 1is that your mindset at the time?

That's me reflecting my own thoughts there prior to
going to my solicitor.

Okay. So then if we could just go to your meeting wi
Assistant Commissioner Finn on the 18th January. Tha
meeting, where did that take place?

That meeting took place at my home.

It was a four-hour meeting.

Yes.

You have a note of that, it's at page 2896 of the

material. 1It's a short note.

"Met Assistant Commissioner Finn 11:00am to 3:15pm an

went over all documents I have. He indicated Policin

Authority needed assurance and that seeing my documents

and the information he was willing to provide that.

55

Gwen Malone Stenography Services Ltd.

th
t

d
g

He

11:19

11:19

11:19

11:20

11:21



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U1 & W N R O ©W W N O U A WN R O

gave me Garda Keogh"s complaint, had it already from

Assistant Commissioner Fanning."

If we can just go to the next page, 2897. This is a

fuller note:

"Met AC Finn at my home. We went through his
complaints and my 338-page document and discussed all.
I explained my concerns re providing it iIn
circumstances where Garda Keogh will get it and my
responsibilities in that regard to my co-defendants,
the organisation and myself and confidentiality. |
showed him a letter to Ken Ruane in that regard. He
agreed with same. | gave him a copy of a letter 1 had

sent to top three."

So what else was discussed during the four-hour
meeting?

So, I went through the myriad of files that I had. And
I suppose from when I was speaking to Ms. Hall, it
became clear to me that there were a number of issues
that the Policing Authority had or weren't aware of and
I felt they needed to be made aware of them in relation
to my promotion. She didn't seem to be aware of the
Tegal impediment that I felt I had in cooperating fully
and putting my best forward in the bullying
investigation while civil proceedings were extant. She
didn't seem to be aware that the delay in relation to

the bullying complaint not coming to the fore until
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200 Q.

November was not down to me and she seemed to be of a
view, maybe based on Mr. Barrett's letter, that I was
some way involved in that. And I wanted to, I suppose,
have that information communicated to the Policing
Authority through the organisation. I felt that she
didn't understand that the civil complaint and the
bullying and harassment complaint were broadly aligned
and mirrored. And, as I said to you, she seemed to
think that it could be isolated and I could be just
taken out and dealt with quickly. You know, she didn't
seem to understand it would take Tonger than 28 days,
which is what is set out in the policy. And then I
felt that, you know, I would have 1liked to have
provided evidence through the organisation that I
actually had this 338-page document and it was actually
a tangible, real thing. And my conversation, you know,
after I had spoken to Ms. Hall on the 22nd December, I
telephoned -- I sent her e-mail to Mr. Nugent, who
telephoned me and I also spoke to Assistant
commissioner Finn. And I wanted to get that
information provided to the Policing Authority through
Mr. Nugent and the organisation by way of Assistant
commissioner Finn. Not in connection with the bullying
investigation but in connection with my promotion.

Did you go through the document page-by-page during the
four hours?

No. He sat there and I -- no not page-by-page. I went
through the various issues, and I have set it out here

in a note I have at page 12313, what I went through
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with him.
If we just have that up on the screen, please. 12313.

"Garda Keogh file."

Yes.

"Notes and original exhibits file re trailer.”
Yes.

"Ms. B allegations in Tullamore."

Yes, there were particular issues that files existed
for in a big box that I had. I went through them,
yeah.

“"Civil file. Volume 1 and 2. Supreme Court case.
Civil allegations. Assistant Commissioner Fanning
praising you constantly.”

Yes.

"Assistant Commissioner Fanning interactions.”
Yes.

Then:

"Garda Keogh, Garda A, Greene, section 49 and

intelligence, journalist, politicians creating chaos.
Then you go through them.

“"Bullying file."

Is that right?

Yes.

Then your Tletter to the Commissioner.
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Yeah, which I gave him before he Teft.

Then the media since September and your promotion and
then you went through the promotion file?

Yeah.

Then if we scroll down. The Garda A file. Then
there's leaking to the media.

That's in a separate file again, yeah. And I had
reported that to the organisation.

If we just scroll down. So we then have -- 1is this a
continuation?

No, this is something is I prepared prior to the
meeting with Commissioner Finn.

These are the matters that you wanted to discuss, is
that right?

Yeah, as reflected then in the note that we did
discuss, go through.

I suppose Assistant Commissioner Finn was the chief
investigating officer in relation to a complaint of
bullying and harassment. This wasn't a formal
interview with you, isn't that right?

NO.

No notes were kept by him?

Yeah. I did.

But you have some notes?

Yeah.

which of course couldn't cover the four-hour period?
It took quite some time for me to talk through that.
But they're headings --

Yeah.
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217 Q.
A.
218 Q.
A.

-- in relation to the various files that you discussed.

In hindsight, do you think that it may have been
inappropriate to have gone into this Tlevel of detail
with Assistant Commissioner Finn in an unrecorded
situation?

No, because I suppose Mr. Nugent had indicated to me
that he was talking to Assistant Commissioner Finn.
And my interpretation was that Assistant Commissioner
Finn was providing the information and assurances and
views to Mr. Nugent, so as that the Policing Authority
could be properly informed in a credible way through
the organisation that -- you know, those things I
mentioned there.

I suppose, chief superintendent, I mean, I suppose a
complaint could be made by Garda Keogh that, for
instance, if you were to discover that Assistant
commissioner Finn had sat down and visited Garda Keogh
in his home and spent four hours discussing his
allegations against you and none of it was recorded,
you might be quite either suspicious of that or angry
about it. Can you understand that perception, that
there may be a sort of --

Yeah, but I think it's a sinister perception that's
being made but there wasn't a sinister motive on my
part or, indeed, I'd say his. This wasn't about Garda
Keogh's complaints, this was about my promotion and
having what I felt were the impediments and assurances
the Policing Authority needed delivered to them in a

proper fashion. And I didn't -- 1like Assistant
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219 Q
A.
220 Q.

commissioner Finn's investigation I knew I would have
to deal with further on down the 1line. I had a problem
with it. It was put aside. The meeting wasn't really
about that, other than he gave me Garda Keogh's
complaint, which I already had from Assistant
commissioner Fanning. But apart from that, that was
Teft aside. And this focus of this meeting was, I
suppose, my promotion insofar as I was concerned.

oOkay. Then if we could just move on to 16225 of the
material. This is a note of a conversation with Chief

Superintendent wheatley, the 27th October. It records:

"Call from Chief Superintendent Wheatley, who said she
had 1t from the highest authority that the issue is
with me and COR the PA received and issues they raised.
They asked that the highest authority in Garda would
back me and same done at highest level after thorough
examination of the issues. She said that they are
happy they have it over the line and 1t should be

imminent."

That relates to your promotion, is that right?
That's right. I suppose that was prior to my being
passed over, and she got that information and she
relayed it on to me.

"She said all at top extremely annoyed I am being
treated in this fashion, when everyone knows I did

nothing wrong."
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221

was that the sentiment that you were getting at the
time?

Yes. I got that from Mr. Nugent as well, that I was
being supported by the organisation. But I remember
saying to him that doesn't appear to be reflected in
decisions that the Policing Authority are making about
me.

Then if we have 16231 up on the screen. This is a note
that you made on the 2nd November. Then if we just
scroll down, please, Mr. Kavanagh. Scroll down

further. You just see there:

"From talking to him and Joe Nugent and hearing from
Lorraine Wheatley what Tony McLoughlin says about John
Barrett accepting being wrong, I am getting the
impression that An Garda Siochana in a way to out
manoeuvre Mr. Barrett and the Policing Authority are
stalling on plying details to help because they don"t
believe the Policing Authority are entitled to the
civil claim or bullying claim as i1t"s outside the
criteria for the competition and they are saying those
are the issues for the Guards and the State Claims

Agency and not the Policing Authority."

That was a view that was held at the time, is that
right?

That's the impression I was getting, yeah, and that
there was some -- I was being caught in the middle of,

I suppose, a lack of information because of different
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reasons. And I suppose that was reflected to me then
by Ms. Hall on the 22nd December, when she said she was
frustrated that she was getting information from the

Guards. So obviously it wasn't being given, even
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though it was there.

222 You go on to note:
"He said he hoped it would work out but would take a
few days."
Yes. r
223 You note that you were:
"...getting the impression that the Policing Authority
feel the Guards are delaying by not giving documents,
so I am caught in the middle In a power game. It 1
appears this could be sorted out by dialogue and the
Policing Authority to read the documents, but the
relationship and level of communication iIs so poor
that"s not muted now."
r
"Mooted now', I think that should be.
Yes.
224 And that was a view that you held?
Yeah, that was my thought process in relation to any
information that I had. And I suppose it's reflected "
when Ms. Hall phoned me on the 22nd December and she
expressed that she wasn't getting the information. So
my suspicions appeared to be founded.
225 Yes. If we could then have 16234 up on the screen.
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A.
226 Q
A.
227 Q.

This is a conversation with Matt Nyland. You

note

there that you spoke to him and he was offering support

and his legal view is that you're entitled to due

process and that you're not getting it. And that

you're entitled to your good name and that the Policing

Authority can't continue to keep this sword of Damocles

hanging over you in the fashion as alleged.
Yes, that was his view that he outlined to me.

If we just go to page 16237. Scroll down,

Mr. Kavanagh. This is a note of a meeting with Matt

Nyland. You note:

"1 believe 1t was a deliberate message from the

organisation.™

what do you mean by that?

That was my mindset at the time, but I don't now think

that that's true, I think he was just offering me

personal support. I was with my solicitor that morning

and I discussed that I was going to meet Matt

Nyland

and he advised, go and listen to what he has to say.

And I did that.

If we scroll over to 16238, the last four lines there:

"He advised me to use legal means against the

Authority and said he would keep me informed.

Policing
Said 1

was a victim unnecessarily and the issue is to try and

maximise Garda Keogh®"s financial settlement.

offer any hope for an early solution.”
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A.
228 Q.
A.
229 Q.
A.
230 Q.
A.
231 Q.

Yes.

Then if we could just go forward to 16241. This is a
call from Chief Superintendent Gralton and he says that
he had met with Commissioner O Cualain that morning.
That's right.

He informed you that Assistant Commissioner O Cualain
would 1ike to ring you but he can't and is conscious
that he would 1like to talk to you. I think that's
because Commissioner 0 Cualdin had already declared
there may be a conflict of interest; isn't that right?
That's right. chief Superintendent Gralton was the
chief superintendent in westmeath when I was there, he
had left and gone to Crumlin. Commissioner O Cualain
was going around visiting superintendents at that time,
he hadn't -- he was the commissioner at that stage and
he was visiting every chief superintendent as a result
of an undertaking he gave the Policing Authority, and I
think that conversation came up in that context here
and Chief Superintendent Gralton relayed it to me and I
wrote it down.

If we Took at page 16243 of the material. Again, this
is a phone call that you had with Mr. Nugent on the 8th
January, at 6:00pm. It was a short phone call, Tlasting
three minutes and 35 seconds. You discuss with him
that you had been passed over for a second time and he
indicated that he was anxious to get you over the 1line?
Yes.

Because he felt that you had been badly treated and

indicated that he was meeting Helen Hall on Thursday,
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232

233

the 11th January, 1in an entirely different context, and
he is going to meaningfully discuss your case with her.
Says that he will have a better sense of the issue then
but he mentioned that it's about the bullying. Then

you have noted:

""He offered the opinion that 1 couldn®t have bullied
Garda Keogh in the short time I was with him."

Yes.

"He said 1t was all normal managerial dealings with
work related issues, as Judge Charleton said in the

Harrison case."

Then you:

" ..brought up Garda Keogh"s allegations re ex
Commissioner O"Sullivan in April 2015, explained how
ludicrous i1t was. He agreed. He brought up Garda
Keogh®s complaint re overtime. 1 said the sergeants
deal with that. He offered, i1t i1s an unbelievable

issue to stop your promotion.™

Is that right?

Yes.

Then if we just go forward to page 16245. Friday, the
26th January, you received a call from Assistant

Ccommissioner Finn, at 7:04 in the evening.

"Asked 1T the Policing Authority had been on to me re
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A.
234

A.
235 Q.

A.
236 Q.

promotion.™

He said he had been talking to Mr. Nugent and he would

ring you. And you have recorded there:

"Said PA made decision Friday morning, the 26th

January, and had extended Thursday®"s meeting iInto

Friday.
Yes.

was he

Said he would try and find out more."

doing this as a favour to you? Because

obviously it wasn't part of his investigation.

well, I understand he was engaged with Mr. Nugent in

providi

Yes.

ng some assurances --

-- around those things, that I felt were impediments to

the Pol

icing Authority. And I got a couple of phone

calls that evening. I suppose everyone 1in the

organisation at those senior management levels were

aware that the Policing Authority had had a meeting

where promotions were discussed. There were a number

of people waiting for promotions and I had calls from

him, I

had calls from Mr. Nugent and another chief

superintendent who was waiting to be promoted to

assistant commissioner, all with the same information,

that no one had any information or no one had any idea

what the Policing Authority had done. As it turned out

they made my appointment on that day but they didn't

tell me then until the following Monday evening.

Okay.

we will just now move on to the disclosure of
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the additional notes in relation to the civil file 2.
If we go to page 16249. This is a note of 1lst March
2017.

Yes.

were you here yesterday --

I was.

-- when Chief Superintendent Scanlan gave evidence in
relation to this? will you just tell us about that
with the aid of your note, of how this conversation
arose and what was said?

Yes. I was at the Forensic Science Ireland conference
in Maynooth and at one of the breaks there Chief
Superintendent Scanlan approached me and he said that
he had been asked to meet Garda Keogh and see if he
wanted to make a complaint under the bullying and
harassment policy against Chief Superintendent Curran
and I, that he was writing gibberish to HRPD about us.
Are you sure that he said that, because he takes issue
with that, he said that --

I'd say that's my word, yeah.

You'd say it's your word?

I'd say it's my word as a result of what I understood
him to be saying, that the message that was coming from
headquarters was unclear and that's why he was being
tasked to go and meet Garda Keogh.

Then if we move on, you made disclosures in relation to
another file, the original Garda Keogh file. It
doesn't appear to me there is anything of significance,

but the parties may disagree with that.
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A.
242 Q.
243 Q.
A.
244 Q.

Yes.
They may wish to explore some of these additional
notes. Thank you very much, chief superintendent. If

you answer any questions.

END OF EXAMINATION

CHAIRMAN: Very good. Now, Mr. Kelly.

CHIEF SUPERINTENDENT PATRICK MURRAY WAS CROSS-EXAMINED

BY MR. KELLY, AS FOLLOWS:

MR. KELLY: Yes. CcChief superintendent, on the 3rd
April, I will take you to it in a moment, according to
you, Garda Greene called to your office explaining his
backdoor contacts to the Police Authority, how he
passed that information, passed on to them information
favourable to you, do you remember that?

I don't think I said favourable, I said about me.

Yes. Well, we will just look at volume 9, 2620. Wwhat
you said there in the middle of it was -- just to put
in context, five to six o'clock approximately, the 3rd
April '17, Garda Greene called to my office. Then if
we go down, it says just after Garda A and CS Glacken,

were the ones complained about.

"Said he had passed to J Feehily, Policing Authority,
through her brother-in-law, her husband®s brother that

I was doing great work."
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Yes.

Is that not favourable to you?

well, I suppose, it may or may not have, I don't know,

you know,

what way the Policing Authority would take

that. But that's what he said to me.

These are your words, not mine.

Yes.

"1 was doing great work'?

Yes. That's what he said he informed the Policing

Authority.

"Said discussion took place re me at Galway races and

gave the

impression Josephine Feehily was enquiring

about Athlone.™

Yes.

MR. KANE:
CHAIRMAN:
me, I am
MR. KANE:

Judge, I am very hesitant to --
I can't see who is speaking. Sorry, forgive
trying to pan around.

Sorry to interrupt, Judge, I am sorry to

Mr. Kelly. I represent Garda Greene.

CHAITRMAN:
MR. KANE:

Yes.

I am wondering if this 1ine of questioning

has any relevance to the issue. The 1issue, as I

understand it, is issue number 20; namely whether the

0 Cualain 1investigation was somehow carried out in a

manner that would facilitate Chief Superintendent

Murray's

questioni

promotion. I am not sure this line of

ng, unless Mr. Kelly can demonstrate it, has

any relevance to that issue, Judge.

CHAIRMAN:

well, Mr. Kelly.
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249 Q.

MR. KELLY: Yes, I can, because -- it will take me a
couple more questions just to get to it, before I get
to the point.

CHAIRMAN: well, my position at this point, Mr. Kelly,
Took we all know what we are investigating and we all
know what we are not investigating.

MR. KELLY: Yes.

CHAIRMAN: And I am reluctant also, so there's direct
materiality, okay, stroke, is it strictly relevant.
But there's obviously, as we all know, another zone of
cross-examination that is legitimately pursuable in the
overall interest of the veracity, credibility,
reliability or whatever. So if the issue arises --
please proceed, Mr. Kelly, you have asked nothing so
far in my view that is legally objectionable. If that
arises, people may -- obviously we have to bear in mind
we're not investigating the actions of the Policing
Authority.

MR. KELLY: Yes.

CHAIRMAN: oObviously. Bear that in mind, Mr. Kelly,
and proceed.

MR. KELLY: Thank you very much.

CHAIRMAN: So, sorry, your question was about 2620.
The memo of the 3rd April about the conversation with
Garda Greene, as reported, subject to anything else we
may hear, but as reported by Chief Superintendent
Murray.

MR. KELLY: Absolutely. This is as recorded by you,

chief superintendent.
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Yes.

In your diary.

CHAIRMAN: oOkay, proceed, Mr. Kelly.

MR. KELLY: You are reporting what Garda Keogh said?
Greene.

You say there --

Garda Greene.

Sorry, Garda Greene.

CHAIRMAN: Don't worry, I haven't missed that, he made
a mistake. Garda Greene said. Okay, Mr. Kelly,
qgquestion.

MR. KELLY:

" . ..gave the impression that she had been in touch with
Enda Kenny, Taoiseach, sent a report confirming that
they spoke to the Taoiseach"s office. Then he got a
call from someone in Fianna Fail to meet Assistant

Commissioner Fanning and said he wouldn"t."

And so on.

Yes.

when you were being told this, did this shock you?
Garda Greene had some issues and I suppose twice in my
time in Athlone he had come both to myself and
Superintendent Minnock about making a protected
disclosure about the issues that he had which he felt
were, I suppose, being resurrected by something that
had occurred to him at that recent time. He didn't

know how to deal with that and he was thinking of
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256 Q.
A.
257 Q.
A.
258
A.
259 Q.

making a protected disclosure. He decided not to. And
I think he went towards the Policing Authority then to
deal with some issues for him.

Right. what I am asking you is, here's Garda Greene
telling you that he has a backdoor 1line of
communication to the Policing Authority, to whom you
had applied, and that he was supplying information
which could broadly be said to be favourable to you. I
am asking you, did that shock you?

No, because my understanding at the time was Garda
Greene was engaging with the Policing Authority about
his issues and I suppose he may have been giving an
example of how things had changed for him in Athlone,
he felt better about the place now, since my arrival.

I didn't see it as reflecting in any way information
about me directly to the Policing Authority. Nor did I
want him to do it. Nor did I ask him to do it. Nor
did I need him to do it.

Perhaps I can just move quickly through this. I can
take you through a whole series of these notes that you
have recorded, where you have met with Garda Greene and
Garda Greene is telling you about various contacts he
says he 1is having directly or indirectly with the
Police Authority, would you agree with that?

He did several times come to me to tell me --

It's more than several times, there's at least nine,
ten of them, isn't that right?

I'm not sure. You're saying ten, I don't know.

okay, well then unfortunately we will just go through
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them?

Yeah.

Right. Let's then start with page 2636. 31st May
2017.

Yes.

Right. "Garda Greene spoke to me about -- he has met

Josephine Feehily. He is praising me and wants to show

it to me before he sends it. See notes.

That's a document that he had been preparing 1in

relation to his own issues as a result of his

interaction with the Policing Authority.
""He 1s praising me."
That's what he told me, yeah.

Is that what attracted your attention?-

That's what he told me that he in the document. I saw

a copy of a document he ultimately sent,

disclosed. He did praise me and Superintendent Minnock

it's

and Sergeant Haran and he criticised other members who

had served in Athlone prior to that.
Did that surprise you?
which?

"He is praising me", in a document going to the chair

of the Policing Authority?

Did it surprise me? well, he held a view of me that I
was okay, that I had treated him well and that I had

made changes that he was happy with, both to his own

work area and in the station and in the area generally.

As I said to you, twice he had expressed a view that he

wished to make a protected disclosure.
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that mindset. He had some welfare issues. And I
suppose Superintendent Minnock and I dealt with him in

relation to all that and he engaged with us in relation
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266 Q.

to -- we kept it confidential. He wanted someone to

deal with his issues. I think he had been to

politicians, he had been to GSOC and now he was trying

the Policing Authority.
Yes. I think then on the 14th August, we will find
that I think at 2070 of the documents. If we could

have that up on the screen.

"14th August. Garda Greene spoke to me about his
interaction with Ms. Josephine Feehily, Policing
Authority.”

MR. KANE: 3Judge, I am again very sorry to Mr. Kelly.
This is my last intervention, I am very sorry, Judge.
CHAIRMAN: No, don't apologise. Mr. Kelly, here's my
concern, help me on this: The Policing Authority is

not here.

MR. KELLY: Yes.

CHAIRMAN: Wwe're not investigating them.

MR. KELLY: That's right.

CHAIRMAN: It strikes me that it must be possible to

ask, 1in fairness to you and without inhibiting you in
any way, that it should be possible for you to ask a

global question that doesn't involve particular

reference to interactions with (a) a party who has not

yet given evidence, and where we go with that evidence
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is another day's work, but I think much the same thing
will arise in it. So, can you help me on this? I
mean, obviously I don't want to inhibit your
cross-examination. At the same time, I think we looked
at a question, how far do we go, what is our remit, and
we said it's not to do -- I mean, Garda Keogh says,
Took, An Garda Siochana facilitated the promotion of
Superintendent Murray and I regard that as
targeting/discrediting. It may be debated which of
them it is, but that's what he says, I made legitimate
submissions to the Policing Authority, the Gardai

frustrated that, if you Tike. That's his complaint.

I can't say whether the Policing Authority did right or
did wrong or did anything. So I am in a difficulty. I
can well imagine that through the door will come the
Policing Authority Tawyered up for a fray and they'Tl]
be right, because they'll be saying, what are you
doing? So, help me on this.

MR. KELLY: Yeah.

CHAIRMAN: I have the documents. Wwe will be looking at
the documents. So, can you ask a question in general
terms? I mean, we can count how many encounters there
are.

MR. KELLY: Yes.

CHAIRMAN: And the details, that's not a worry and so
on. Can you put that into a question that saves -- I
mean, I am asking for your assistance as much as

anything else, in endeavouring to --
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MR. KELLY: I will certainly, yeah.
CHAIRMAN: Thank you very much.
MR. KELLY: 3Just if I can do this before I do it. The

only reason I was going down that road was --
CHAIRMAN: I will leave it to you, Mr. Kelly.
MR. KELLY: -- the chief superintendent thought it was

appropriate to challenge the number of times he had

such interactions.

CHAIRMAN: I understand that. Look, don't worry about

that.

I can count.

MR. KELLY: cChief superintendent, the question is

simply this: If this was going on and you were aware

and you were making notes about it, did you ever report

it to the Policing Authority, saying, look, there's a

Tot of
oh, no,
That's

canvassing going on on my behalf and it's wrong?
there was no canvassing going on on my behalf.

an outrageous thing to suggest. I never needed

anyone to canvass for me. My promotion was achieved on

merit.

Yeah.

But you were aware --

I find that outrageous, to suggest that.

You were perfectly well aware that canvassing was

utterly prohibited?

Absolutely, and I made that very clear to a person in

June of '17, after I did my interview.

what I

recordi

at Athl
behalf.

am just wondering about, is here you are
ng in your diary these things where one member
one 1is saying that he 1is canvassing on your

I am asking, why didn't you report it to the
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271 Q.
272 Q.
A.
273 Q.
A.
274 Q.

Policing Authority?

He didn't say he was canvassing on my behalf. As I

said to you, he also wrote comments about

Superintendent Minnock, who also got promoted and was

in a competition that year. There was no canvassing.

Neither I nor Superintendent Minnock asked Garda Keogh

[sic] to do anything for us. Nor I certainly wouldn't

need anything to be done for me. I don't think from

what I know of Superintendent Minnock he would need

anything to be done for him either. My promotion

applicati

on and my interview stand on their merit.

I'm not suggesting that you --

well, you are, and I take grave exception to that.

You may well do. Let me ask the question. I am not

suggesting to you that you were getting Garda Greene to

canvass on your behalf. what I am suggesting to you

is, you are recording him telling that there is

canvassing going on which benefits you. I am simply

asking, did you report that to the Policing Authority?
No, I didn't.

Thank you.

Nor did I see any need to in the circumstances in which

Garda Greene outlined to me that he made contact with

the Policing Authority to discuss his issues. And if

he used an example of what was happening in Athlone at

a time prior to my arrival with something that was now

happening because of changes I brought in, well that's

a matter
CHAIRMAN:

for him.

May I ask a question that's as neutral as I
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can? Let's Teave the word canvassing out of the
equation. As Mr. Kelly expressly acknowledges there's
no suggestion that you inspired Garda Greene or anybody
else to make representations on your behalf. There is
no suggestion of that kind. But if Garda Greene, in
whatever circumstances, I appreciate that he had
occasion to be 1in touch, but in whatever circumstances
he was in communication with the Policing Authority,
and if he was saying things that were helpful, if you
Tike, or defensive, or putting accurately the position
in regard to you in a helpful way, would you have
regarded that as being acceptable, not acceptable,
something of that kind?

I'd be neutral on it, because the interview process
that I went through had four people on the first
interview board who were independent and five people on
the second interview board who had assess me, my
character and what I presented to them.

CHAIRMAN: So you got over the hurdles and the decision
was made that you were entitled to promotion?

well, I was successful in the competition.

CHAIRMAN: That's the case, yes, and you're number 77
Yes.

CHAIRMAN: This much we know?

Yes.

CHAIRMAN: And you say that went straightforward,
perfectly proper and everything. But now there is an
issue, and whether it's fair or unfair, there 1is a

question, the Policing Authority, some might say
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they're swithering around, they're dithering, some

might say they are genuinely concerned, I don't know,

I'm tryin
Yes.
CHAIRMAN:
resentmen
Yes.
CHAIRMAN:

somebody,

authority is considering it, and somebody, Garda Greene

is making helpful noises, I think some of these reflect

g to avoid any indication of a view?

Mr. Kelly asked you, and I appreciate your

t of the suggestion of canvassing?

Okay. But if in those circumstances

having got through the process and now the

helpful communications.

Yes.
CHAIRMAN:

Did you regard that as proper, improper or

did you have any view on it? Can you understand my

question?
I really
outrageou

on the 1s

I am trying to be as neutral as I can?
didn't have a view on it, other than I was
sly concerned. And when Garda Greene told me

t November what he told me, I went home

immediately and I contacted a solicitor.

CHAITRMAN:

okay, very good. So you did not think 1in

the context, in the circumstances you did not think

that anything that Garda Greene was doing to your

knowledge, you didn't think that was something to be

reported,
No. And

to my sol

complained about, or whatever it was?
I suppose I gave that letter, when I got it,

icitor immediately and I did report it to the

Policing Authority subsequently.

CHAIRMAN:

Okay.
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A.
285

A.
286 Q.

A.
287 Q.

A.
288 Q.

Oon his advice.

CHAIRMAN: oOkay. Now, I am sorry, Mr. Kelly. But I
think that may be illuminating in some way, and it may
also get us over a specific question, if you like, of
the involvement.

MR. KELLY: Yes. There is just one other matter before
I move on from that. You instructed your solicitors,
McInnes Dunne, to subsequently write to the Police
Authority, didn't you?

Yes.

And they did write on 4th April 2018. we can turn that
Tetter up, I think it's at 7561. 1It's a letter of the
4th April, complaining that others were using channels
to influence the selection process. Did you find it?
One second now. Yes, I have 1it.

Paragraph 2, for example, do you see that?

Yes.

"Our client has learned that during the course of the
application process the Policing Authority engaged in a
series of contacts with a serving rank and file member
of An Garda Siochana regarding our client"s application
for promotion. Our client has been advised that the
Policing Authority not only corresponded with this
serving member, but also met with him and asked him for
his opinion on our client®s character and suitability
for appointment.™

Yes.

"Details of the Policing Authority"s interaction with

the serving member In question have been provided to
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our client by the serving member, including a copy of a
letter sent by him to the Policing Authority which
includes, apparently at the Policing Authority®s
request, his opinion on our client.”

Yes.

Now, just pausing there, I want to make clear, before
anybody objects, that the Policing Authority utterly
rejected this. That's perfectly plain, and I am not
making any imputation. But I am asking you about that
paragraph.

Yes.

why did you wait until after your appointment, your
promotion was confirmed, before you get the solicitors
to write this letter?

That, I sent that letter on the advice of my solicitor,
who felt that I should do something about this, that I
couldn't hold that information. He sent that letter.
It was met with a denial. A second letter went with
more information in it. And...

But that was after you got the appointment, promotion?
Absolutely, absolutely.

I'm asking you why didn't do you it before it?

Because the Policing Authority, I was led to believe,
were engaging with Garda Greene through a third party.
I will ask you --

I didn't know what was going on with that.

I will ask you the question one more time: why didn't
do you it before your appointment?

Because I was acting on the advice of my solicitor and
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I didn't see a need to do it before my appointment. I
didn't feel it had any relevance before my appointment.
My appointment was based on the 1interview process, the
competition I won. But and then an analysis of my
character, that's based on my service in the Garda
Siochana and a character reference form that I had
provided to the Policing Authority, which they were
obliged to check with the guards and with GSoC.

If I can just ask you this, we've looked at this
already and the Chairman will be familiar with it, it
is in volume 17, page 16249. 1It's a diary entry of 1st
March 2017. Do you see that?

Yes.

So you're approached by Chief Superintendent Scanlan at
a Forensic Science of Ireland conference?

Yes.

Right?

Yes.

"Said", I take it that is Chief Superintendent Scanlan
said?

Yes.

"He was asked by an assistant commissioner from Human
Resources and People Development to meet Garda Keogh to
see iIf he wanted to make a complaint under bullying
policy against Chief Superintendent Curran and I, as he
was writing gibberish to Human Resources and People
Development about us.™

Yes.

That's what he said to you, is it?
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CHAIRMAN: No.

well, I've dealt with this already. The word gibberish
is my word.

MR. KELLY: Right.

But in relation to his explanation of it, that's my
interpretation of what he said when I some time later
wrote out that note. Not at the time.

Did he say it was to make a complaint under the
bullying policy?

He did, yeah.

So back then in March you knew a complaint was in the
offering from Nick Keogh?

But these things had been mentioned in the Dail, in
relation to my promotion in October '16, so I knew
there was something in the offering.

There was more than something. Bullying policy.

Yeah. But that had been mentioned --

Yeah?

-- you know, in public outings of me.

Just before I Teave that. If that's right, you knew
about the bullying policy, why didn't you put it in the
application form?

There was no obligation to me to anything about
bullying on the application form, and all one has to do
is read the clearance form that I filled out, that I
disclosed. I suppose it would be prudent to put it up
on the screen, seeing that you are asking that
question, and if you bear with me, I should be able to

get the page number. I think it could be around 2624
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A.
308 Q.
A.
309 Q.
A.

or thereabouts. 1It's the copy of the declaration that
I completed, and you will see from reading that, that
nowhere on it does it say anything about it. It could
be a few pages on.

CHAIRMAN: That's all right. You say the application
form did not say -- I mean, there's no need for us to
put it up, unless you particularly want to draw
attention to it.

The application form didn't say it, nor did the vetting
form.

CHAIRMAN: I understand.

MR. KELLY: I just put it to you, so there's no need to
take it up, that the application form does ask for you
to update any of the matters that you deal with should
they change?

Absolutely. And the update, as far as I was concerned,
could only have been provided after the 15th November,
when I was noted formally of the bullying complaint.

At that time I discussed with my solicitor, should I
now formally notify the Policing Authority of this, and
because they already were now aware of it, it was in
the public domain, I decided not to. I didn't think it
would serve any purpose.

well, I am putting it to you that, as you say, it was
quite clear to you back in March, the 1st March, that
this was -- there was an investigation underway in
respect of claims of bullying and harassment being made
by Nick Keogh against you?

No, that's not true.
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311 Q.
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312 Q.
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oOkay, I understand that.

No, allow me answer the question please. 0On the 1st
March, and I think I heard Chief Superintendent Scanlan
say it yesterday, he was not appointed to investigate
anybody or anything at that point in time. He led me
to believe he was meeting Garda Keogh the next day, to
take some kind of a statement. He mentioned it to me
again on the 23rd March, and we went through the note
earlier on, and he said to me that he hadn't been able
to meet Garda Keogh. And that's as I saw it. And I
didn't know that there was any bullying complaint made
against me until the 24th September, when it appeared
in the public domain and then on the 27th in the Dail.
I will draw your attention and that of the Chairman to

the penultimate sentence:

"1 asked 1T the internal process could be entered into
considering Garda Keogh had initiated civil proceedings
against the State naming me as respondent. He said it
was a good question and he would pose 1t."

Yes.

"Internal process', that clearly is a reference to
bullying and harassment, isn't it?

when chief Superintendent Scanlan mentioned that to me
on the 1st March, he said he was tasked to go and see
if Garda Keogh was making a complaint under the
bullying and harassment policy. So, I have no issue
with that. But he came to me on the 23rd March and he
said he hadn't, nothing had happened.
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He said he hadn't yet met him?

He said he hadn't been able to get a statement from
him.

So back in March you knew that a bullying and
harassment claim was in the offering?

I knew that Chief Superintendent Scanlan had been
tasked with something and I heard no more about it
after the 23rd March until, as I said to you, 1in
September and then subsequently in news media in
October, again in November and December.

So when you put in -- we know that the bullying and
harassment claim with Nick Keogh was given to Chief
Superintendent Scanlan on the 27th March?

well I didn't know that.

Yeah. And I think it was around the same time that you
put in your application?

The 28th.

The 28th, the following day?

Absolutely.

Before completing it, having had that conversation on
the 1st March, did you think to ring and ask, just to
be sure, look, has anything come of this because of
this bullying and harassment claim, because I have got
to fill out this declaration which requires me to say
whether such a complaint is being made against me?
Now, a couple of points there. The declaration didn't
require me to say that such a complaint was being made
against me. And secondly, that declaration was not

completed or was not required to be completed by me
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320 Q.
A.
321 Q.
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until 15th June 2017, the day I sat my final interview.
And between March and that time, no one had made me
aware that any statement was made citing complaints
against me by Garda Keogh.

Can we call up page 2633, please? This is the
declaration of suitability. It's section 1 that I am
interested in.

well I think you need to look at all the sections.

I am grateful for your advice. 3Just Tet me have a
Took.

"I confirm the information provided in sections 1 to 5
is complete. |If 1 am placed on the selection panel |
will notify the Policing Authority without delay of any
change or update to that information until the expiry
of the panel of candidates arising from this selecti
competition.”

Yes.

Do you accept that that obliges you to notify them of
anything which alters that which you have said, any
updates, after sending it in?

It depends. Like, the rest of the questions, if you
care to go down through them, do not relate in any way
to bullying and harassment. And I think it's prudent
to go down through them. And again, as I said to you,
when it came to my knowledge on the 15th November, I
discussed with my solicitor whether I should now
formally advise the Policing Authority and they said

there's no point because they already know, it's just
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semantics. And they have never raised an issue with me
about that, and it's their competition and their rules
and their vetting and their decision to appoint.

well, I am certainly raising it now. what I am
suggesting to you is, and we will go through the
documents in due course, in submissions with the
Chairman rather than debate it at length now, that
there was a clear obligation on you to notify the
Policing Authority of the existence of the bullying and
harassment complaint made by Nick Keogh against you and
you didn't?

I wasn't aware of its existence until the 15th
November.

And I am suggesting to you, you were aware of it
plainly by reference to that note of 1lst March 20177
NO.

Okay.

I don't agree at all with you there.

You also had -- we know the complaint was filed on the
27th. I am not sure whether you answered the question.
I will ask it again. Did you ask Chief Superintendent
Scanlan if there had been a complaint before or at any
point -- before you filled out the application or at
any point thereafter?

NO.

Before November?

No, I didn't speak -- after the 23rd March, I have no
recollection of meeting Chief Superintendent Scanlan

again for quite some time or talking with him or
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engaging with him in any way. Up until, I think, the
19th November, when I phoned him to find out where this
had been. And he told me he had sent it in immediately
when he took it. And I did that result of the media
that had occurred that day, which I found quite
upsetting, and the lack of confidentiality around the
whole process was quite worrying for me, combined with
what I saw at that time as a definite and direct
campaign to destroy me.

I want to now look, if I may, at some of the entries,
some of them you have been through with Mr. Marrinan,
others not. These are the diary notes which you have
disclosed only recently in the last few weeks. And I
think they begin -- it's volume 57, the first one I
want to look at 1is 16209, the 4th September.

what year?

2015. That's what is written on my copy, 16209.

Yes.

Have you got it?

Yes.

"Spoke to Detective Superintendent Mulcahy re
whistleblower®s cases as on files he had sent

re-arrest. Superintendent Murray to look after same.™

what was that about?

Detective Superintendent Mulcahy phoned me in relation
to a Tegacy file he had come across during his
investigation, which I think related to Athlone and

particular subject there, had been investigated by a
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guard who had been in Athlone but had been transferred

to Mullingar. He wanted some correspondence that he

had sent returned in relation to the query he had on

it, and I simply informed him that that guard was no

Tonger in Athlone, he was in Mullingar and I passed the

matter on to my colleague over there, Superintendent

Alan Murray, to deal with, and I never heard anything

more about it again.

These notes which you've just disclosed in the last few

weeks, why didn't you disclose them before?

Because at the time when I did my statement, I didn't

think they were relevant, and there's one 1in

particular, because I knew in my mind that it had

nothing to do with this issue. So I didn't feel it was

relevant and I did that in March of '19 and, as I said,

you know, it's an error on my part, I am very

disappointed and annoyed with myself that, you know, it

can be used against me or to, I suppose, create the

impression that I am conceited in some way, when that
couldn't be further from the truth.

well, I was just wondering about not relevant. If you
Took at 162237

Just give me the date.

That's the first meeting between you and Garda Keogh,
March the 15th?

This Tist, is it?

Yeah, it's your 1list?

Yes.
Right.

work related stress issues, March the 15th
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336 Q.
337 Q.
A.
338 Q.
A.
339 Q.
A.
340 Q.

[sic].
Yes.

"Alcohol sickness."

Did you not think that that was relevant?

CHAIRMAN: He didn't meet him on March the 15th. He
didn't meet him until March the 26th.

MR. KELLY: March 2015.

CHAIRMAN: I'm sorry.

MR. KELLY: 26th March 2015.

CHAIRMAN: I'm sorry. Sorry, Mr. Kelly, a stupid
mistake on my part.

MR. KELLY: Don't worry about it. Do you not regard
that as relevant, the first item, "alcohol sickness"?
I think that's two words, so if you Took at the
original there, it's "alcohol/sickness"™, it's not one
word.

Yes, but is the whole lot of this, his car tax, absent
without Teave, trailer thefts and so on.

Yes.

Support, blah, blah, blah. why is that not relevant?
Because it's similar to a note I think I disclosed 1in
relation to when I was going to the CMO, with the same
things on it. And this is one I think I prepared in
assisting me to compile the 338-page document that I
did in January of '17.

Just in relation to that first one, I will ask you
that, at that point clearly you thought that Garda

Keogh's problem was alcohol sickness, not work related
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stress?

No, it's two separate words. It is alcohol/sickness.
I see, okay.

Yeah, and you can look at the original here.

Show me the original, where I can see the stroke.
[INDICATING].

well, I can't see it from here.

It is a photocopy here. [SAME HANDED].

well, you're right, the photocopy I have been given
seems to show alcohol and then stroke sickness.
Somebody has written over to the right, stroke?

That's my own note that I put on it. That's my copy.

why would you put on a note saying "'stroke"™ if you have

got a stroke there?

Because I read in the transcripts where this had been
raised as an issue.

Perhaps you will show that to the Chairman?
Absolutely. The original is available for anybody to

see and photocopies of the original were given to the

Tribunal in December. And that's, I suppose, the copy
that the Tribunal gave to me, gave back to me, it's not

my copy, it's a copy that the Tribunal gave back to me

[SAME HANDED] .

CHAIRMAN: Yes, I see the point.

MR. KELLY: Yeah.

CHAIRMAN: Thank you very much. I will hand it back.
MR. KELLY: I will move on from that. But the point
is, 1t doesn't say anything about work related stress

at all in that note, does it?

93

Gwen Malone Stenography Services Ltd.

12:22

12:22

12:22

12:23

12:23



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U1 & W N R O ©W W N O U A WN R O

348

349

350

351

352

353

o

> o r» o r o »r

No, and we have been through this when I was here
before, you know, I reported work related stress for
Garda Keogh on the 2nd April.

Just going on through the notes, if we go back to where
we were, 11th June 2016, it's over the next page,
162107

11th June 20167

Yes. Here we have the 11th June, you called to Deputy
commissioner O Cualdin at home?

Yes.

we have talked a 1ittle about this?

Yes.

with a small thank you gift?

Yes.

what were you doing giving him a gift?

I called to his home, so I brought the gift with me for
him. The purpose of my call was to express my
gratitude to the board through him for placing faith in
me. I was absolutely delighted to promoted, exuberant,
in fact. And I felt it was a huge achievement for me
to get it.

what was the gift?

A small bottle of whiskey.

CHAIRMAN: A small bottle of whiskey or a bottle of
whiskey.

well, a bottle of whiskey, in that it wasn't an
expensive bottle of whiskey.

CHAIRMAN: I'm sorry. I'm sorry. You gave him a
bottle of whiskey.
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Right. It wasn't anything special.

MR. KELLY: So having done that, you then went on to
discuss issues in respect of ACs, what's that,
assistant commissioners?

Yes. As I said, there were six people who were
selected to be promoted to assistant commissioner and
commissioner O Cualdin discussed with me how I would be
supporting those and had the support.

"Whistleblowers Commissioner™s plan” what is that?

No, it's two separate words, it's not to be -- you're
reading it as if it's one word it's not, it's the
whistleblowers situation in terms of changing the
culture of the organisation, and then the
commissioner's plans in terms of the modernisation and
renewal programme that then existed and again, what
support would have to be given to that. And as I said,
one of the things that I distinctly remember him saying
to me, we will have to pull on the green jersey because
the organisation is in difficulty.

And what actually is meant by that?

Excuse me?

what in this context is actually meant by that? we
have got to pull on the green jersey.

It means that we have to put our shoulder to the wheel
because the organisation, I suppose, needs to change
and modernise, we have a plan there for it and it was a
very ambitious plan and we have to drive that forward
now and that'll be one of the main things that all of

the people who are promoted will be doing.
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359 Q.
360 Q.
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361 Q.
A.
362 Q.
A.

And was that in connection with whistleblowers?
No, it was the organisation in general.

I see. Okay.

Chairman, I wonder whether at this time it would be
time to have the earlier break that Mr. McGuinness
yesterday was suggesting, resuming earlier too.
Because I have some more to do.

CHAIRMAN: I was just wondering, is it convenient to
carry on, for you not to interrupt your
cross-examination, and then we will have a shorter
session in the afternoon. If that is convenient, then
that 1is, I think, probably --

MR. KELLY: I am happy to do that.

CHAIRMAN: Are you happy to do that?

MR. KELLY: I am.

CHAIRMAN: Very good. Thanks very much.

MR. KELLY: Okay. The 27th July '16, that diary entry
there, page 162117

Yes.

You attended -- you spoke to Chief Superintendent Finn
about promotion?

Yes.

what was that about?

So I was in Mullingar at a briefing that he was
conducting in relation to the performance and
accountability framework system that was being
introduced. He was then a chief superintendent who had

been on a 1list waiting to be promoted to assistant
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366 Q.
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367 Q.
A.
368 Q.
A.

commissioner, and I was a superintendent waiting to be
promoted to chief superintendent. We discussed very
briefly if either of us had heard anything about the
promotions because ten people, as I said, had been
promoted on the 13th July but eight hadn't, and I was
one of those eight. That was the extent of it.

Just looking down that page then. 11th November 2016,
you met with Jim 0'Callaghan at Harold's Cross at
12:30, promotion with B Sutton?

Yes.

Further discussions with other 8"7?

Yes.

Jim O0'Callaghan was the Fianna Fail TD?

Correct.

Isn't that right?

Correct.

why were you involving him?

As I explained to you, in 2016, when, I suppose, the
eight people who hadn't -- who were waiting for
promotion and hadn't any information about it, engaged
with our association, who in turn engaged with the
commissioner. A meeting was arranged by one of my
colleagues and I was asked by the other group of eight
or selected one of my colleagues to go to that and to
meet Mr. 0'Callaghan, put our case forwarded under the
auspices of our representative association.

So you met with him, you also met with Boxer Moran?

I did, and I had people with me on most of those

visits, members of the group.
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And then you also met with Dennis Naughton?
I did, I had someone with me there, yeah.
And you met with Peter Burke?

I was on my own in that one.

And you met again with Jim 0'Callaghan?
with two other guys, yes.

So this was all to advance your promotion, was it?

This was, I suppose, to find out if it was possible for

us to be promoted prior to the expiration of the list
in unusual circumstances on the 31st December or the
passing of regulations, whichever came first.

was this you and others involving politicians to
advance your cause?

Under the auspices of our representative association.
So the answer is yes?

well, we gave them a document which set out our case
and if they could help us, obviously we would be
delighted to do that.

I also see 1in this, at volume 58, page 16552, a

newspaper report is being recorded, that:

"The government is facing a legal challenge from a

group of senior Garda officers who secured promotion iIn

recent months but who now have to reapply under a new

system about to be introduced.™

Yeah?
we did discuss that, yeah, with our representative

association again. And the five of us that were left
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decided that we wouldn't do that.

who was the source of the story?

I don't know. Not me anyway. I never had any contact
with the media in any shape or form.

And these meetings continued throughout November.
we've mentioned Denis Naughton?

Again with one of my colleagues, I met him, yeah.
Let's just look at one in which I was interested,
162127

what date is that?

It's 25th November 20167

Yes.

You got a call from Boxer re promotion?

Yes.

Is this Boxer Moran?

Yes.

Phoning you about the promotion?

Yes.

what was he saying?

I can't exactly recall now, but it's a follow up from,
I suppose, the conversation myself and my colleague had
with him where we gave him a document which set out our
case. He was, I'd imagine, just ringing me to update
me that he had no news. But it was --

"Contacted Father Simon" it looks to me "'re
politicians"?

Yes.

who is Father Simon?

He is a personal friend of mine who had connections to
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politicians and one in particular.

Right. "And e-mail Leo Varadkar."

I take that to be. was that you?

Not me, no. He said he might do that, but he didn't as
it turned out.

CHAIRMAN: Sorry, say that again?

He didn't as it turned out.

CHAIRMAN: He didn't e-mail Mr. varadkar.

No, he didn't.

MR. KELLY: who is he?

My friend the priest.

Right. So he didn't actually do that?

He didn't actually do it.

Okay. Another one, 16213, the next page, 28th February
'17.

28th February 'l7. Yes.

You see there?

Yes.

"Call from Boxer Moran re promotion. Said Frances
Fitzgerald didn"t want to promote me re whistleblowers.
Said he was going to get it done."

Yes.

Just pausing there, 1is that Boxer saying he is going to
get it done?

Yes.

Right. And "S Ross™, 1is that Shane Ross?

Yes.

"And others may ring me."
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Yes.
Did they?
NO.

"Assured him I had no issues that would prevent my

promotion.™
Yes. That has always been my position.

Then on the 23rd March, you then say there:

"Got chief to sign my promotion form."

That was the day I was at the function for the
chief superintendent in Portlaoise. The chief
superintendent at the time was there. I think
have been on annual Teave then before I was du
it in and I got him to sign it for me.

who was that?

Chief Superintendent Gralton.

Right.

He didn't have to do anything other than to wi
signature.

well, he had to -- well, we will come to that.
he just had to witness your signature?

Yeah, he was just certifying that it was --
CHAIRMAN: It was your application.

That I was who I was. Yeah. It wasn't a majo
CHAIRMAN: So this one wasn't carrying an endo
of any kind?

No, no, no. There was no endorsement.
CHAIRMAN: Okay.

MR. KELLY: If we look over, 19th June 2017.
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you have got to scroll down, Mr. Kavanagh.
Yes.

"Got call from Boxer Moran re how 1 got on
interviews. Told he did shortlisting plus

interviewers and go on well."

who did the shortlisting?

well, no, no, no.

CHAIRMAN: Got on well.

"Got call from Boxer Moran re how I got on
interviews. Told him did shortlisting and

interviews and got on well."

I see. I see.

Yes.

"He said he was meeting Charlie Flanagan.™
Yes.

The 20th June?

Yes.

"1 told him not to say anything."

Yes.

"As canvassing disallows."

correct.

So at that stage you weren't keen to have a government

minister lobbied or canvassed?

I didn't want anybody canvassed. The representations

that we made to politicians as group under

association in '16 were to do with the '16 Tist.

CHAIRMAN: I understand.
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That expired and I went into a new competition and I
didn't want -- I didn't need anyone to do anything. At
that point in 2016 I had already been selected for
promotion. It wasn't --

CHAIRMAN: I understand the point you're making. You
say that the situation was different after selection.
Yes.

CHAIRMAN: Going through the section process.

Yes.

CHAIRMAN: And we know there was a guillotine of the
31st December?

Correct, December.

CHAIRMAN: or if regulations came in, whichever came
first.

Yes.

CHAIRMAN: Anyway, there it is.

MR. KELLY: You go on to say there:

""Shared with WhatsApp group.™

Yes.

what whatsApp group?

The five people, my colleagues who had been, I suppose,
not selected for promotion, who had Tost out the
previous year. And all of us --

CHAIRMAN: 14 to 18.

14 to 18.

CHAIRMAN: Had a whatsApp group.

Absolutely.

CHAIRMAN: Wwhich they could put, saw Boxer today?
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A.
424 Q.
A.
425 Q.
A.
426 Q.
A.
427 Q.
A.
428 Q.
A.

Yes.
CHAIRMAN:
Yes.
CHAIRMAN:
And we all

I see. Fri

wrote to Leo, whoever it was?

okay.
entered a new competition again.

day, the 20th May?

Two thousand and?
2016, sorry.

CHAIRMAN:
MR. KELLY:
have it at
CHAIRMAN:
MR. KELLY:
CHAIRMAN:
MR. KELLY:
CHAIRMAN:
MR. KELLY:
CHAIRMAN:
MR. KELLY:
CHAIRMAN:

just want to know what I am to write down.

You want to go back?

I think it must be going back. well, I
a diary entry.
No, no, I understand.

It may not be in this, in the diary entry.
The date you're referring to is?

It's --
The date you're referring to.

Let me just call this up.

I'm sorry.

Just to make sure.

Sorry, I don't want to be hassling you. I

you, Mr. Kelly. Do you want to say what it's about?

MR. KELLY:

It's on the screen.

Yes, it's just, if you call up page 2530.

at it in hard copy. 2530.

Yes. Okay.

It's a diary entry, you're talking about a call from

Dave McCarthy and then Assistant Commissioner Nolan?

Yes.
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"Garda Greene called in to the office. Inspector
Minnock telling him go home."

Yes.

"Chief phoned me later to say she was told to tell me 1

am going a great job."

Etcetera.

Yes.

"Sceptical re all that."

Yes.

"Most important information received iIs that somebody

at a very high level is telling whistleblower group.™

what do you mean by that?

So that was, Garda Greene had come with information
from Garda Keogh that day, called to Superintendent
Minnock's home and he also told me Tater and
Superintendent Minnock told me as well. And there's

is a longer note o go with that.

CHAIRMAN: Are you sure it wasn't Inspector Minnock who
called to Garda Keogh's home?

No. Garda Greene called to Superintendent Minnock's
home.

CHAIRMAN: I am getting confused, I am sorry, yes.
Garda Greene called, okay.

MR. KELLY: Right. You then say "commissioner about to

promote Chief Superintendent Glacken.™

And then this other one:
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"Deputy Commissioner O Cualain watered down report to
DPP. Someone knows what DPP wrote back about lack of
recommendations."

Yes.

Help me with that. Wwhat do you mean by that?

So that was the information that was being provided,
that there was a lack of recommendations, is the
message that was coming to me, and then I wrote
surmising that someone obviously knows about a Tlack of
recommendations. I didn't know anything about 1it.

So who was telling you that Deputy Commissioner

0 Cualain watered down report?

It was Garda Keogh telling Garda Keogh telling
Superintendent Minnock, discussing it with me. And
Garda Greene also discussing it with me.

CHAIRMAN: well, that made sure it was accurate so!
MR. KELLY: Yeah, quite. It seems to have gone around
the whole of the midlands before it gets to you.
That's the way it happened.

Right.

CHAIRMAN: I'm sorry. 1I'm sorry.

MR. KELLY: Wwe have a new definition of second, third,
fourth hand. I want to ask you, you have been asked
about it already but I am going to ask about it again,
it 1s page 16222. Go back to 57. There. This is a
recording of this meeting of Saturday, 13th January?
Yes.

2018.
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A telephone call, yeah.

Rang Assistant Commissioner Finn, having texted him
first?

Yes.

He told you he had been speaking to Chief

Superintendent Healy.

"He said he now knows of the meticulous files and

records and notes | have."

was that Healy or Finn, which?

It is Finn telling Healy. Or sorry, Healy telling
Finn.

That he, Healy, knows of the meticulous notes you have?
Yes.

I see. "He said he knew now of the corrections I had

made in Athlone.™

Again, is this Healy?

My recollection is that it's Healy telling Finn, who is
telling me.

I see, okay. '"He spoke of Chief Superintendent T
Meyers®™ reception from people accused he spoke to and
his view of the ethical calibre of the people accused.™
That's Tom Meyers' view, yes.

what's his ethical view?

well, he had --

Ethical calibre, rather?

He had met people and he made comments about you how he
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448 Q.
A.
449 Q.
A.
450 Q.
A.
451 Q.
A.
452 Q.
A.
453 Q.

found them to be very personable, that they seemed to

be at the top of their game. I transcribed that into,

I suppose, my words, ethical calibre, not his.

So this was a very ethical calibre, was it?

It's my word. You see, I had worked with the people in

Athlone for nearly three years then and I found them a

very will

ing and able bunch of people, who were very

anxious to engage with me in the change programme that

I had engaged in. And I found them to be very

honourab]
interacti
CHAIRMAN:

e and ethical people in all of the
ons I've had with them on duty.

But this is reporting Chief Superintendent

Meyers' favourable view of the calibre of the people

that were accused?

I think that he had mentioned that to me when I met him

on the 11th and he also it mentioned to --

CHAIRMAN:

Okay. But this note is saying, he is

referring to superintendent Meyers' view?

Yes.
CHAIRMAN:
Yes.
CHAIRMAN:
Yes. My

As to the favourable ethical calibre?

Is that right?

interpretation of what he was saying to me.

And I suppose I have added my own dimension to it in

terms of ethical calibre.

MR. KELLY: Just going on down: "Assistant

Commissioner Finn offered a view that Garda Keogh and

his solicitor were only looking for money in a civil

claim."
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Now, you covered this with Mr. Marrinan this morning.
It was put back on Day 142, page 263, line 26, by

Mr. O'Brien to AC Finn. AC Finn offered a view. This
note was put to him. Sorry, have you got it? 263.
It's down towards the bottom, it's line 26 we will

begin with:

"Then he says: "AC Finn offered a view that Garda
Keogh and his solicitor were only looking for money in
a civil claim. -

A. 1 dispute that. |1 wouldn®t have said that, Chair,
I mean that would be very unprofessional and unethical
of me to say something like that. 1 might have said 1
knew, because they had a civil action, but 1 wouldn®t
have expressed a view. That Is a very derogatory
comment to make, Chair. 1 think it would be highly
inappropriate and unprofessional for me to say

something like that."

what do you say about that? That's him talking about
your diary entry.

Yes. Wwell, I suppose the short note reflects what he
said there, that we said it, or both of us, and it
certainly is my view and I transposed my view in the
mindset I had at that time, on 13th January '18, I
transposed my view into this expanded note, the longer
note. I suppose I imbued it then with what can only be

described, as far as I'm concerned, as a personal
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perspective in a defensive way. I was being sued by
Garda Keogh personally and I was a named defendant in
his civil proceedings.

Right. If we turn up page 12309, the late disclosed

documents -- no, it's not, the earlier ones, yeah.

It's a conversation on 22nd December '1l7 with Mr. Finn.

Yes.

They phoned him -- you had phoned him. Sorry, find 1it.

I did, after speaking to Ms. Hall, yes.
And discussed various issues and so on. Just going

down:

""He said he could look at my 338-page document.'
Yes.
"And might bring clarity to the police authority about

the i1ssues through the organisation of J Nugent."

Did he in fact look at this document?

No, he didn't, but I talked through it on the day he
called to me, on the 18th January.

And did he look at it then in January?

No, I talked through it, he didn't look at it.

Okay.

when he came to me, I'm sure he was mesmerised by
everything I was telling him and I don't know if half
of it even went 1in.

what, he was mesmerised?

Yeah. I don't know if, you know, he fully understood

what I was saying.
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464

CHAIRMAN: well, he was listening to this for four
hours.

Yeah, he was listening to a lot of stuff.

CHAIRMAN: It might be understandable he was
mesmerised. I'm not being flippant, please don't think
I am being -- I am being flippant but I am not being
un-serious. The prospect, the thought, the picture,
I'm sorry, the picture conjured up of the assistant
commissioner listening to his host taking him through
it 338-page document, does conjure up a certain picture
for me. Okay.

MR. KELLY: It does. 1If you call up page 12418.

Again, it's your diaries I think, and it's speaking to
Joe Nugent. Do you have that? 18th January '18.

Yes.

"M Finn®"s view is that all okay." what does that mean?
These are, I suppose, what I thought from my
perspective was being relayed from Assistant
commissioner Finn to Mr. Nugent to Policing Authority
in a very official and formal way. The things that I
felt in my conversation with Ms. Hall had been
problems, that there were was a legal impediment, and
she didn't seem to understand that, and I gave -- or I
e-mailed Assistant Commissioner Finn on the evening of
the 18th January, an e-mail I sent to the Head of Legal
Affairs in the Garda Siochana at that time, outlining,
I suppose, what I saw as impediments and asking for
Tegal advice. I gave him a copy of that. Ms. Hall had

indicated to me that she couldn't understand about this
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A.
466
A.
467 Q.
A.
468 Q.
A.

delay and I wanted again information to be conveyed in
a proper way, that the delay wasn't of my making. And
I gave Commissioner Finn the letter that was opened
this morning, that I sent to the executive of the Garda
Siochana on the 28th November.

Just remind me, Mr. Finn at that time is the
investigator conducting the investigation?

He was appointed to --

Bullying and harassment?

-- to conduct a bullying and harassment investigation.
I didn't see that, him with that, and I suppose in
conversations I had with him and Mr. Nugent on the 22nd
December, I suggested that perhaps Commissioner Finn in
meeting me could provide assurances that the Policing
Authority required, which they indicated had been not
forthcoming from the Garda Siochana by way of
information.

You see, I am just wondering what Nick Keogh, or the
Tribunal for that part, is to make of this, the

investigator, you speaking and you recording:

"M Finn"s view is that this is all okay."

I am just wondering what we are supposed to make of
that?

well, that those points --

Given he's the investigator.

Those points that were okay to outline, and there was

credibility around them, to, I suppose, overcome or
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provide the information, the assurances the Policing
Authority needed in a proper way through the
organisation. And, as I said earlier, both Assistant
commissioner Finn and I were well aware that the
bullying issue would be subject to a review under the
policy, possibly, had to be conducted properly, that
these proceedings were before the High Court, would be
examined and reviewed there, that the Policing
Authority, the statutory body overseeing the Guards,
would be, you know, getting assurances from the
organisation and information relating to this. Then 1in
relation to my promotion and then this Tribunal, term
of reference (b) was a live issue as well. So I was
just very anxious to do everything properly and I felt
-- never felt I had anything to hide.

well, can you just help me then with the Tast paragraph
in that entry:

"1 then sent M Finn a text at 10.51, asking him to

promise he would fill In J Nugent in re our meeting."

Yes.

He text back at 14:06 saying "already on it."

Yes.

"And he would ring me Sunday, 21st August 2018."
Yes.

what did you understand that to mean?

That to again me making sure Assistant Commissioner

Finn was passing on the information and the assurances
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under those terms to Mr. Nugent in a proper fashion, so
that it could in turn be communicated in a formal way
to the Policing Authority to, I suppose, overcome the
impasse in relation to my promotion.

Just to roundup this particular aspect, turn over the
page, we will just see what the conversation is. 1It's
12419. 1It's Sunday, 21st January 2018, just to
complete it. You spoke with Mr. Fin for three minutes?
Yes.

And 42 seconds?

Yes.

At 18:40.

Yes.

""He assured me he spoken to Joe Nugent on Friday about
what he had learned over his four-hour visit with me."
Yes.

"He also assured me Joe Nugent get it."

Yes.

"And i1s talking it to the Policing Authority."

Yes.

"He is to run it by Joe Nugent whether or not 1 should
offer the Policing Authority my document and get back
to me."

Yes.

That completes it, okay. Wwhat I want to ask you then
about is back to your recent notes, page 16231. 1It's
an entry there for 2nd November 2017, it's 5:44pm.
Have you found it?

Go ahead.
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481 Q.
A.
482
A.
483 Q.
A.
484 Q.
A.
485 Q.
A.
486 Q.
A.
487 Q.
A.
488
A.
489 Q.

It's on the screen in front of you?

Yes.

"I received a reply e-mail from the Policing Authority.

I drafted a reply and sent it to AC Corcoran for
perusal. At 8:23."

Yes.

""He phoned me at 9:14."

Yes.

""He made suggestions regarding the e-mail."

Yes.

"And 1ts content to maximise Its Impact.”

Yes.

"With emphasis on the order of merit.”

Yes.

"What"s preventing my appointment at this time and It
i1Is not clear from what®s being said what"s preventing
()

Yes.

"Indicate their letter i1s incomplete and doesn"t

indicate the issue."

Then this one:

“"Tell them you are aware that the claims process is
complete and that my declaration has been
substantiated.™

Yes.

"Tell them they are not telling me the substantial

reason for my appointment. Tell them to live up to
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their commitment to me by selecting me at number 7."
Yes.
Then:

""He said not to acknowledge that I am aware that the
issue Is what the issue i1s."

Yes.

""So that the paragraph re publicity can go."

Yes.

what is meant by that? 1Is that the bullying and
harassment?

So I had indicated in the letter -- this is -- so I
sent a first letter on my own, they replied and Chief
Superintendent wheatley had put me in touch with
Assistant Commissioner Corcoran for advice. I asked
him to have a look at the draft letter I did and he
sent back, gave me this advice. And what is meant by
the --

""He said not to acknowledge that I am aware that the
iIssue Is what the issue i1s."

Yes. So, the Policing Authority hadn't made me aware
of the issue, although it was in the public domain.
And so, he was advising me, don't be blaming them for
putting it out in the public domain and change that
wording in that paragraph or sentence.

MR. KELLY: 3Judge, I wonder if we could just take a
break at that, I think I have virtually completed.
CHAIRMAN: Yes.

MR. KELLY: I just want to take an instruction.
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CHAIRMAN: Very good.

MR. KELLY: And if I do have to have some, it is going
to be very, very short.

CHAIRMAN: That's very good. Thank you very much. No
problem whatsoever. Wwe will take a break then and we

will come back at two o'clock. Okay.

THE HEARING THEN ADJOURNED FOR LUNCH
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494 Q.

Q.

THE HEARING RESUMED, AS FOLLOWS, AFTER LUNCH:

CHAIRMAN: Thanks very much. Now, Mr. Kelly.

MR. KELLY: 1If we could turn up page 16245, please.
This is a diary entry of yours, Friday, 26th January
2018.

“Call from M Finn at 7:04 for 1 minute 11 seconds.
Asked if the PA had been on to me re promotion. Said

he and J Nugent talking and he would ring me."

Just those two sentences, what do you mean by that? I
understand you got a call from Assistant Commissioner
Finn, then who is it asked if the Police Authority had
been on to you 1in respect of promotion?

commissioner Finn, Assistant Commissioner Finn.

And that's that he, Commissioner Finn, and Joe Nugent
were talking and he would ring me, who is that, Nugent
or --

Mr. Nugent, yes, and I did get a call from Mr. Nugent.
Right.

And one from another chief superintendent then who was
waiting to be promoted to assistant commissioner. And
there was an air of anticipation that day as whether
the Policing Authority had made decisions or not. And
I got phone calls from a number of colleagues asking me
if I had heard anything, because the authority meeting
was on the 25th.

what was meant by your note "said he would try and find
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out more." Wwhat's that about?

As to whether or not the Policing Authority had

actually made any decisions, whether they were going to

announce them. I suppose that was the general air of

expectation that was around those waiting to be

appointed at that time, to see if the Authority had

made decisions.

Just to be clear, that was Commissioner Finn that said

that?

Ccommissioner Finn, yeah.

Okay.

Just to be clear, that said which now, which Tine?

Said that he would try and find out?

That he would try and find out more as to whether any

decision had been made or not, yeah.

well, it's your note?

Yes.

was it Mr. Finn or was it --

sorry?

It's your note, was it Commissioner Finn said this?

Yes, Assistant Commissioner Finn said he would try and

find out whether or not any decisions had been made.

Okay, I've got it.

Yeah.

Page 16241. This is a diary entry of yours, it's dated

January 2018. This is a call from CS Gralton?

Yes.

"Met Commissioner O Cualain this morning."

Yes.
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"My case was discussed. He reported as follows.™

Yes.

Is this Chief Superintendent Gralton reporting to you

or O Cualain reporting to Gralton? Wwhich?

Yes, it's Chief Superintendent Gralton's view of what

commissioner O Cualdin said to him.

I see. "Commissioner O Cualéain was well aware. Would
like to ring me but can®*t and iIs conscious that he

would like to talk to me."

Is that right?

Mm-hmm.

"Said he told Policing Authority they were very wrong
to allow this interfere with my promotion and career.
Said he has told Policing Authority on a few occasions
there i1s no issue with me. Said he was hopeful it

would be resolved."

Is that right?

That's my understanding of what was said to me.

well, Chief Superintendent Gralton is 1in fact your
brother-in-Taw, isn't he?

That's correct.

who told the Police Authority that they were wrong to
interfere?

sorry?

who was it that was telling the Policing Authority they
were wrong to interfere with your promotion?

That's Chief Superintendent Gralton reporting to me 1in
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relation to a conversation he had with Commissioner

0 cualain.

I see. So it's O Cualain?

That's the way it was reported to me, yeah.

I see. Thank you. Now, there's just one other matter
I want to raise, I will be very brief. If we look at a
diary note of yours, it's at 2934. This is your
description of Josephine Feehily coming up to you in
the reception room, passing out parade in Templemore?
Yes.

""She said we probably need to have a chat.”

Yes.

"Went on to say sorry for delay."”

Yes.

"But they would try have decisions evidence based.™
Yes.

"She spoke of all the noise and said she is before the
Justice Committee Wednesday, 21st March, where she has
to answer re not talking to two girls and expects my

promotion to be brought up.™

And so on.

Yes, and it was brought up and she was asked questions
about my promotion.

Yes.

And, indeed, Ms. Hall had explained to me that there
would be such a backlash when she informed me that the
decision had been made to appoint me on the 29th

January.
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Then you write:

"I said 1 was writing to her. She said perhaps you
don"t need to write and we could meet over coffee."
Yes.

You are quite clear about that?

Yes.

"l said it was about trust and I would prefer to write
and then hopefully do our business In private."

Yes.

""She spoke of people with agendas and 1 said I could
advise her about that it she cared to listen.”

Yes.

"Others came over then and the conversation ended."
Yes.

Now, you will be kind enough to then just look at what
Ms. Feehily says about that, which you will find at
7512. 1It's paragraph 21 I am interested 1in.

Ms. Feehily says:

"1 confirm I had such a conversation.'

That's the one we've just looked at.

"Which I regarded as being in the nature of a social

conversation, which was unremarkable. It took place in
circumstances where i1t was my first visit to the Garda
college since Chief Superintendent Murray was assigned

to his position there. Chief Superintendent Murray had
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been particularly helpful to me by giving a colleague
and 1 the use of his office and | thanked him. My
recollection of the conversation differs somewhat from
his account. My recollection i1s that 1t was Chief
Superintendent Murray who proposed that we meet for a
coffee and asked i1f before doing so he would write to
me, but 1 would not take issue with the general

thrust."

Is that right? Do you disagree with that?

I do.

Her account?

Yes, I do, yes.

what do you disagree with in particular?

well she -- 1like she asked if we would have a coffee
and then I said that I was on the point of writing to
her and perhaps after she got that letter we could have
that coffee. That's my recollection.

I see. Thank you very much.

END OF EXAMINATION

CHAIRMAN: Very good. Now, who 1is next?

MR. KANE: cChairperson, I would ask if I could go next,
if that's appropriate.

CHAIRMAN: Yes, indeed.

CHIEF SUPERINTENDENT PATRICK MURRAY WAS CROSS-EXAMINED

BY MR. KANE, AS FOLLOWS:
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530 Q.
A.
531 Q.
A.

MR. KANE: Good afternoon, Superintendent Murray.

James Kane is my name and I act for Garda Fergal
Greene. I want to ask you to begin with, if you leave
aside what was said, by who and when it was said, and
if you lTeave aside general chitchat, if you look at all
the sworn statements that are now in, would you accept
that in 1light of that, when Garda Greene says that he
never spoke about you or your promotion to Johnny
Feehily?

well, I can only tell you what he said to me and that's
what he told me at the time. I think he also told
Superintendent Minnock that he was talking about me.
No. I understand that, Chief Superintendent Murray,
but I am anxious that there is not a half allegation
against Garda Greene. You'll appreciate it's
potentially a serious allegation that you are making
and, in 1light of what I would suggest to you is the
absence of any real evidence of this happening, I am
inviting you to abandon any implication that Garda
Greene spoke about you and your promotion to Johnny
Feehily?

I can't do that, because he approached me on the 1st
November to tell me he had got this clandestine phone
call and from there then he engaged with Mr. Feehily.
He told me in relation to me, that's what I recorded,
that's what I remember him telling me. I suppose the
paragraph that he has in a document he sent in, sort of

misplaced or out of place with the main thrust of the
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complaints he had in making to the Policing Authority,
makes reference to me and Superintendent Minnock and
Sergeant Haran.

well, do I take it that you also won't abandon any
allegation that Garda Greene spoke to Josephine Feehily
about your promotion?

I am not making any allegation. I have never made an
allegation against anybody. I can only tell you what
he told me and I wrote that down.

I appreciate what you are saying, chief superintendent,
just it's either out there and 1it's part of your
evidence or 1it's not. And if it's part of your
evidence I am going to have to address it with you?
well, I don't mind, because 1like, that's what Garda
Greene came to me and told me and that's what I wrote
down, so that's where I am.

And he i1s now saying in a sworn statement and will give
sworn evidence that he didn't speak about you and your
promotion to Johnny Feehily and that he didn't meet
Josephine Feehily. So, that's why I am giving you the
opportunity now to abandon it?

I'm sorry, but that's what he told me and that's what I
have written. So that's where I am.

okay. Wwell I can start then, I think the first of
these meetings insofar as they are relevant to what I
wanted to discuss with you, I think occurred on 3rd
April 2017. You have prepared, I think, a note of that
meeting and I think it's at page 2620. That might be

opened, please. You're familiar with that, yes?
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Yes.
And is th
Yes. Yes.

at an accurate note of what occurred?

It was a conversation over an hour and it's

my note of what occurred. 1It's not verbatim. It was

made after the conversation.

And when was it made after the conversation, do you

recall?

I'dsay t

hat evening.

Now, just formally, Garda Greene's account is that he

never spoke to Josephine Feehily, he never spoke to

Johnny Fe
CHAIRMAN:
You will

comments

ehily about you or your promotion.
Mr. Kane, may I just endeavour to clarify.
recall, in fact in response to your own

and not so much objection, well, 1intervention,

the 1imit of what Chief Superintendent Murray says is,

I had thi

s conversation. He is not in a position to

say any meeting took place, any event took place. So

really, 1

t seems to me, maybe I am wrong, that the

essence of this issue is whether Garda Greene denies

that this

such thin

conversation took place. He may also say, no

g took place, therefore I couldn't have had

this conversation. But number one and the way it keeps

everybody right, it seems to me, is, I am guessing, I'm

assuming
says eith
or it did

that are you going to put that Garda Greene
er this conversation didn't take place at all

take place but was on a different subject or

that some other things were said. Am I understanding

you correctly.

MR. KANE:

Yes, Judge, that the conversation happened
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but that the note of it is incorrect essentially.
CHAIRMAN: Some other conversation.

MR. KANE: Yes, Chairman.

CHAIRMAN: Different things were said than as are
recorded.

MR. KANE: Yes, Judge.

CHAIRMAN: well, 1isn't it a safer method, if I may
respectfully suggest it, isn't it a safer method for
you to say that Garda Greene will give evidence that
nothing of the kind happened but that here's the
conversation that actually did happen.

MR. KANE: Yes.

CHAIRMAN: Or here's the bit he disagrees with,
whatever it is. 1In other words, that the focus is on
the conversation rather than on the events. Because in
fairness to the witness, he cannot say whether meetings
took place or didn't take place.

MR. KANE: well --

CHAIRMAN: He cannot endorse a statement by Garda
Greene, well, look, I didn't meet them, or, I did meet
them, or whatever. Al1l he knows is what he says he was
told. Does that make sense?

MR. KANE: No, Judge, I am sorry.

CHAIRMAN: That's okay. Tell me where it's wrong.

MR. KANE: I have invited him to withdraw it, it's
quite a serious allegation. He hasn't withdrawn it and
that's his right. But if Chief Superintendent Murray
is not withdrawing it, I want the chance to test it.
CHAIRMAN: Wwhat is the it, Mr. Kane.
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MR. KANE:

I'm sorry, that Garda Greene, one, spoke to

Johnny Feehily.

CHAIRMAN:

Greene told me he did this, that and the other.

He's not saying that. He 1is saying Garda

the extent of his evidence. He has made that very

clear.
MR. KANE:

well, the problem is, Judge, there's a

public record of this.

CHAITRMAN:
MR. KANE:

Yes.

And in my submission, it's at Teast a half

allegation that he is making against Garda Greene,

saying that Garda Greene told him that he did the

following.

CHAIRMAN:
implicati

from it i

somebody says it happened, then the inference is it did

happen.

MR. KANE:
CHAIRMAN:
MR. KANE:
CHAIRMAN:

yYou were

date, the 3rd, whatever date it is, suppose you were to
say, I can prove categorically that Garda Greene was in

Russia on a three-week holiday, and so he couldn't have

You may say the implication, the
on, the necessary implication or inference

s that this indeed happened, because if

Yes, Judge.

Assuming the person 1is believed.

Yes, Judge.

I agree. How can he say -- I mean, suppose

to say, just suppose, whatever particular

met somebody on that. Does that make a whit of

difference to the evidence that Garda Greene said, I

met this,

I met that? I mean, I am trying to clarify
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what's in my mind.

MR. KANE:
if it is
CHAIRMAN:
MR. KANE:
CHAIRMAN:

well, the problem is, Judge, the allegation,
an allegation.

okay.

Is out there.

well, carry on for a moment and we will see

how far we go. I am very conscious, however, that

somebody

somebody

is going to come, before we are much older

is going to come complaining bitterly from the

Policing Authority and I am not sure that we are going

to have a good answer for it. But anyway.

MR. KANE:
CHAIRMAN:

Could I make the following --

Mr. McGuinness and Mr. Marrinan and

Ms. McGrath will be worrying about that one. Anyway.

Okay. carry on for the moment.

MR. KANE:

Judge, I could make the following suggestion

if the Tribunal is minded. If the Tribunal was willing

to give a ruling that what Garda Greene is alleged to

have said or not said to the Policing Authority is

inadmissi

ble, I would be happy to stop my line of

cross-examination.

CHAITRMAN:

Inadmissible by reference to the Terms of

Reference. well, Mr. Marrinan, what do you say to

that?
MR. MARRI
the appli

NAN: It seems an unusual situation, but since

cation is coming from the person, one of two

people who are affected by this, because it seems to

me there
CHAIRMAN:

are two --

Speak a 1little more closely to the
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microphone, Mr. Marrinan, please.

MR. MARRINAN: Yes. There are two people, as it were,
in the firing 1line 1in relation to this. There's
Superintendent Murray, who says I have a note of what
took place and this is what Garda Greene told me took
place, I am not saying that it's actually true, but all
I am saying is, this is what I have been advised. On
the other hand, you have Garda Greene, who submitted a
statement to the Tribunal dealing with each of these
conversations and saying, no, I didn't say that to
Superintendent Murray. We took the view, rightly or
wrongly, in relation to the matter that it wasn't a
matter that we would pursue as part of the proceedings
of the Tribunal, because it seemed to be irrelevant to
issue number 20.

CHAIRMAN: Not relevant. Irrelevant.

MR. MARRINAN: 1Irrelevant, yes. So from that point of
view, one can understand that perhaps the parties may
feel in some way compromised by that, because they may
feel that it's left there in the papers that there s
this conflict between the two of them.

CHAIRMAN: Mr. Kane suggests that if I declare it
irrelevant at this point --

MR. MARRINAN: So 1if Mr. Kane 1is accepting, as it were,
that this is irrelevant and, therefore, there should be
a ruling from the Tribunal that it is irrelevant, and
that we shouldn't go down that route, if he is happy
with that on behalf of his client, and Superintendent

Murray's team --
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CHAIRMAN: well, we will worry with them in a minute.
what do you say? You say it is irrelevant.

MR. MARRINAN: well, we haven't introduced it and it
wasn't the intention to introduce it in the evidence of
Garda Greene because it's merely a conflict in relation
to the content of a conversation.

CHAIRMAN: oOf a conversation.

MR. MARRINAN: Yes.

CHAIRMAN: oOkay. Mr. Kelly, what do you say?

MR. KELLY: For my part, Chairman, it seems to me that
it is a matter which -- it's not a matter of what was
or was not said to the Police Authority, but rather it
is one which goes directly to credibility. If on the
one hand you have - 1it's a classic position in many
ways - one witness saying, well, yes, this was said,
another who was said to be involved in that
conversation saying, no, it wasn't. It's a token one
as a fact-finder can assess credibility. I have never
seen it for my own part other than in that way.
CHAIRMAN: Assume, Mr. Kelly -- clearly that's, if I
may say so -- sorry, I don't mean that -- I agree with
that.

MR. KELLY: Yes.

CHAIRMAN: oOn the face of it. So if you have a
straight conflict of fact between two witnesses,
clearly the resolution of that -- but equally clearly,
the Tribunal will have to say, do I need to resolve
that or am I permitted to resolve that?

MR. KELLY: well, it could --
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CHAIRMAN: Mr. Kane says, listen, if you declare this
as irrelevant, we won't go any further. Wwhich has
certain obvious advantages, because it closes down an
avenue of exploration in relation to an authority that
isn't a party to these proceedings. 0n the issue of
relevance, leave aside credibility, which I do not
quarrel with. On the issue of relevance, are you with
Mr. Marrinan and Mr. Kane, or do you say it is relevant
to this inquiry? Yes, of course take a moment.

MR. KELLY: I am not sure I am going -- I would love to
be able to come back to you with a very crisp and
concise reply to that, which is what 1'd normally do.
However, the factual matrix here 1is sufficiently
complex. And before I could commit to a position one
way or the other, I think I would need five or ten
minutes to take instructions from my client.

CHAIRMAN: Sure.

MR. KELLY: I am not suggesting you rise now.

CHAIRMAN: No, no.

MR. KELLY: Because it may be --

CHAIRMAN: I will tell you, have a think about that,
Mr. Kelly, with your colleagues, have a think about
that for a few minutes while I -- if there are obvious
views elsewhere, I will come back, and I am not even
sure that we -- I see Mr. McGuinness talking to

Mr. Marrinan and they may have some further thoughts on
the matter. Mr. O'Higgins.

MR. MICHEAL O"HIGGINS: chairman, the An Garda Siochana

Tegal team have been proceeding on the basis,
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particularly on foot of your comments earlier,

have

always proceeded on the basis that the Tribunal 1is not

in fact carrying out any inquiry into the processes or

correctness of actions of the Policing Authority. That

was the basis on which we were proceeding. So from

that point of view, it wasn't my intention to canvass

these matters.

CHAIRMAN: Anybody else? Ms. O'Rourke, you have

nothing to say about this.
MS. O"ROURKE: Not in relation to this issue.

CHAIRMAN: Mr. McGarry, the same. So, Mr. Marrinan,

anything further to add?

MR. MARRINAN: No. Other than suggest that it may be

an appropriate time to take ten minutes, because

obviously there's a crossroads that we are at.

CHAIRMAN: Wwell, this does seem -- I mean, it's clear

that Mr. Kelly's submission as to the credibility of

any two witnesses 1is perfectly correct, that insofar as

any issue arises and is decided, whether traffic lights

are red or green, take the most obvious example, did

the lorry crash into the car or the other way round, or

whatever it is. Now this is clearly at a more serious

Tevel, because there is a more sustained pattern of

communication between two witnesses. So it goes

further than a simple yes, no, on a particular issue

about which people might be expected to differ although

being completely honest about it. It goes further than

that. My concern 1is, that a further exploration of

this invites an application by the Authority.
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already set our faces against an examination of the

procedures and processes of the Authority. So, my

inclination is to accept Mr. Kane's suggestion and his

submission that -- I think he is right in saying

there's no two ways about it, it's either in or 1it's

out. If it's irrelevant, I should shut it down and

then reassure him that there won't be any further --

and that the report will not -- there will be no

findings as to who said what and to whom.

A decision that this issue 1is irrelevant carries with

it a consequence that the report cannot say there was

this lengthy sequence of conversations about what Garda

Greene said he did or didn't do or spoke to or didn't

speak to, there cannot be any findings about that,

clearly, if a ruling is made that the matter is

irrelevant and is shutdown.

So, Mr. Marrinan, one point, I will rise if you want me

to, but what do you say to the point that Mr. Kelly

makes, which, I have to say, I think is well-founded,

which is that an issue involving an important witness

-- now obviously I am saying this entirely neutrally as

between Chief Superintendent Murray and Garda Greene,

involving an important witness about a sustained

pattern of conversation, clearly any issue as to yes,

no, it happened, no it didn't happen, affects

credibility. But 1in this instance the matter actually

extends over a substantial period. So,
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significant nature than a simple conflict of fact.
There is a substantial conflict of fact. So it has
relevance in that sort of adjectival way rather than

substantive way.

So what 1is your response to that, Mr. Marrinan? I am
sorry to be putting you on the spot with these. If you
think it would be desirable to have a few minutes to
reflect on this, that's not a problem.

MR. MARRINAN: I think it would be desirable.

CHAIRMAN: Okay.

MR. MARRINAN: Because obviously it has consequences.
CHAIRMAN: Yes.

MR. MARRINAN: Because if you were to follow-through
Mr. Kelly's argument, which is attractive in one sense,
but if you follow-through on that, it seems to me that
the consequence ultimately will be to drag in the
Policing Authority.

CHAIRMAN: That's my fear. But I acknowledge it's more
than just a yes, no, because 1it's over such a

sustained -- sorry, I don't mean to make out it's over
that sustained a period, but because it involves quite
an amount of detail and if that is accepted on one side
or rejected on the other, it is serious. Let me put it
this way, if Garda Greene is right, it has serious
consequences for Chief Superintendent Murray's
credibility, let's be blunt about it.

MR. KELLY: cChairman, if it helps --

CHAIRMAN: Sorry, forgive me for talking about you as
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if you weren't there. I am just discussing this Tegal
issue.

MR. KELLY: cChairman, if it helps. I want to make it
clear that we are not criticising nor are we concerned
with the procedures of the --

CHAIRMAN: Quite, I understand.

MR. KELLY: -- Policing Authority and at no point, I
hope, have I advanced that.

CHAIRMAN: No, no, no, I am completely understanding
that.

MR. KELLY: Therefore, from the Policing Authority's
point of view, there would be 1ittle reason to
intervene. Firstly, they have a statement from
Josephine Feehily, which just sets out clearly the
position, and from Ms. Hall, the chief executive, who
just simply spells it out clearly and crystally. I
don't take issue with that at all, if that helps.
CHAIRMAN: That is what I understand. Okay. Thank you
very much. I think I am satisfied to make a ruling,
Mr. Marrinan.

MR. MARRINAN: Very well.

CHAIRMAN: Very good. Look, I think that the
implications of Mr. Kane's submission, it seems to me,
are irresistible. He says, I have to be permitted to
cross-examine -- these are not his words, but this is
my understanding of his position. I have to be able to
cross-examine on behalf of my client, Garda Greene, 1in
respect of each of these conversations as recorded by

Chief Superintendent Murray. I can't be restricted to
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simply saying he said B and you say A. I have to be
abTle to explore more fully, I have to be able to, I
suppose, discuss likelihoods, possibilities,
practicalities, about the material that is contained in

these statements.

so, I think there is logic to what Mr. Kane says. He
says, look, okay, the only way -- the way he suggests
avoiding this 1is by declaring the material irrelevant.
Now, as it happens, the view taken by counsel for the
Tribunal is that this material is irrelevant to the
issues in Term of Reference (p), which is our mandate
and our only mandate. 1If it is not within Term of
Reference (p) then we have no business exploring it or
inquiring into it, either directly or indirectly.

we're all agreed on that.

I do take Mr. Kelly's point about the credibility but I
have to say that is not a substantive but an adjectival
matter, i.e. essentially procedural. Wwhile as a matter
of Taw and the Taw of evidence I agree with his
proposition, it doesn't overcome the issue about
materiality of the evidence. And so, it seems to me
clear here that if the Tribunal gets into a big debate
about this particular issue, we will inevitably be
driven towards exploration of what happened involving
the Policing Authority. Clearly that is outside our
remit, as we are all agreed, and it seems to me in the

circumstances that Mr. Kane's submission is a correct
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one and I propose to rule this evidence as to the

conversations and the sequence of conversat

ions

recorded by Chief Superintendent Murray involving Garda

Greene as being irrelevant.

I hasten to add that this is not a criticis

Greene, still Tess is it a criticism -- not

m of Garda

still Tess,

to the same extent it's not a criticism of Chief

Superintendent Murray, but it is a ruling t
a well-founded submission in my opinion and

judgment.

It follows, as I have indicated, there are
for what may be in the report, i.e. what it
permissible to put into the report and what
not permissible to put into the report, and
that the exchanges between Chief Superinten
and Garda Greene will not be a subject of

determination. I cannot say there won't be

reference to them but there will not be any

hat follows
my

consequences
would be
it would be
I think

dent Murray

any

determination as between who is correct or who is wrong

or any exploration in detail of them.

So that 1is the position. Thank you very mu
Mr. Kane.
MR. KANE: Thanks very much, Chairperson.

any more questions.

END OF EXAMINATION
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CHAIRMAN: Thank you very much. Now, Mr. 0'Higgins,
does that make your job easier or harder?

MR. MICHEAL O"HIGGINS: It makes it shorter, Judge.
CHAIRMAN: oOkay, thank you very much.

CHIEF SUPERINTENDENT PATRICK MURRAY WAS THEN EXAMINED

BY MR. MICHEAL O"HIGGINS:

MR. MICHEAL O"HIGGINS: 3Just going back then, chief
Superintendent Murray, to - and I we will try and do
this with as much dispatch as we can - the period at
the end of 2015, all right?

Yes.

Just to Tocate it in time for you, because I am
actually going to start with a conversation that you
did with have Garda Fergal Greene but related to a
different matter.

CHAIRMAN: I mean, a conversation may be referred to,

it's just the dispute as to who said what is not. But

the fact that is something is recorded as a

conversation, that's not off lTimits. So it is okay to

refer to that.
MR. MICHEAL O®HIGGINS: Yes, thank you, Chairman.
So I think on the 15th December 2015, at the end of

2015, you are already given evidence, that TDs wallace

and Daly had made -- basically accused you publicly 1in

Dail Eireann of harassing and bullying Garda Keogh?

That's correct.
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543

544
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546

547

That was allied to a suggestion that you had wrongly

classified crimes 1in your district in a fashion that

was deliberate?

That's correct, Chairman.

I think a short time after that you had a conversation

with Garda Greene, on 19th January 20167

Yes.

Nothing to do with the Policing Authority but
concerning Garda Keogh and his being anxious to, I
think it was put it the note, dig up dirt on you?
Yes.

Can you just tell the Chairman briefly about that

conversation?

My recollection is that Garda Greene came to me to tell

me this. He was giving -- he told me that this was
with a view to having it mentioned in the Dail, to
damage me, is the impression I got from it. And he
indicated that Garda Keogh had said he hadn't found
anything yet but he would keep trying. And I asked
to tell Garda Keogh that I wasn't his enemy, that I
concerned for his welfare.

Right. And I think you made a note of that and, we

needn't look at it now, but that's in the materials
page 25280.
Yes.

Then moving time on, around about the same time, 1in
fact on 18th January 2016, you had actually applied
promotion to the rank of chief superintendent?

Yes.
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You were called for interview in May of 2016, 1isn't
that so?

I was.

I think on 25th mMay 2016 you received good news, that
you were successful in the promotion competition and
you had been placed at number 14 on the 1ist?

That's correct, Chairman.

And then moving the timeline on then, well just before
I move to that, May '16 now, you're told you're number
14 on the Tist, at that point in time, when did you
anticipate that your promotion would proceed and be
finalised?

The information in the organisation was that it was
imminent at that time, because of the change programme
and the, I suppose, expanded number that was required,
of chief superintendents that was required going to 52
to allow that to happen, to, I suppose, have command
positions 1in particular areas where change was
occurring.

A1l right. Then I think moving matters towards June,
on the 12th June and again on the 19th June, there were
certain articles relating -- which made indirect
reference to you, I think. For instance, a Sunday
Business Post article of 12th June 20167

Yes.

which, when read one particular way, was critical of
your position?

Yes.

we might just very briefly look at that, it's page
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2546, please. 3Just while we are calling that up, I
think it's the case that you didn't know at the time
but around this time you learned Tater that Garda Keogh
had written to the Minister of Justice casting
aspersions on your selection for promotion?

Yes. When I got his statement from the Tribunal in
February of '19.

And that's the correspondence that he had copied to the
Policing Authority?

Yes.

GSOC and also Clare Daly TD?

That's correct, Chairman.

Then looking at this, what is up on the screen at the
moment, this is a Francesca Comyn article from the
Business Post of 12th June '1l6. And it records, it

states:

"A chief superintendent is to launch an internal
investigation into claims that a Garda whistleblower in
County Westmeath has been the victim of a two-year

harassment campaign.

Garda Commissioner NoOirin O"Sullivan appointed Chief
Superintendent Tony McLoughlin to handle protected

disclosures last month.™

And on it goes. Perhaps if we turn over the page then
to page 2547. There is this passage I just want you to
deal with, please. 1If Mr. Kavanagh might go to the
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next page. Scroll down a small bit there. 1If we take
it up from a little bit further down, please. Thank
you. It says, it's the third column over, in the

middle of the bracketed piece there:

"Garda Nick Keogh first approached the Garda
confidential recipient In May 2014 with a number of
claims of misconduct, including an allegation that a
member in Athlone district was linked to the heroin
trade. Having had an exemplary record as a young
guard, since becoming a whistleblower he claims he has
been disciplined, confined to desk duty and deprived of
overtime. He also alleges that senior officers
subjected his work to an unreasonable degree of

scrutiny.”

The in next paragraph it says, and this 1is to tie 1in

with your promotion:

""One of the senior officers in question is listed for

promotion. Keogh is a currently out on sick leave."

Did you take that as a reference to yourself?

I did, chairman.

And just, can you assist the Chair, what did you feel
about that when you read that and similar articles?

I suppose over a period of time the same theme
continued in a huge amount of public media and I felt

it was constantly destroying me and belittling me and
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making, you know -- destroying my reputation.
CHAIRMAN: That's fairly neutral as far as it goes, of
the examples in newspaper and media.

Yes.

CHAIRMAN: I mean, I'm not sure, you couldn't sue for
defamation in it, at least -- sorry, I am sorry, I
forget myself. But it's pretty neutral. It says,
Took, claims are made, and it says the person involved
is -- so it is reasonably neutral.

MR. MICHEAL O"HIGGINS: Just moving matters on then,
chief superintendent, I think on 2nd September 2016,
you are aware now I think that Garda Keogh had written
again to the Minister for Justice, casting further
aspersions on the possibility of you being promoted?
Yes.

And then on the 5th October you viewed an Oireachtas
report in which Clare Daly TD spoke in Dail Eireann
about the person who was at number 14 on the promotion
Tist and that was yourself?

Yes.

Now, I think then if we move down to page -- if we
could have -- if Mr. Barnes might put up page 2559,
please, which is a journal.ie publication. This is
simply a record of Frances Fitzgerald stating that she
was extremely concerned about policing in Athlone at
this time. She tells Deputy wallace that she has
indeed written to him but was awaiting a reply. So,
just can you assist the Chairman with this, from your

point of view, you put forward the case that rather
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than you being engaged in any targeting of Garda Keogh,
you feel that in fact you were targeted?

Yes. My promotion in particular.

CHAIRMAN: Yes.

And the elements around that were the subject of a
campaign to prevent it happening.

MR. MICHEAL O"HIGGINS: And as far as you are
concerned, what form did that campaign take?

what I was aware of at the time was that it was played
out in the Dail and then subsequently in the media. I
wasn't aware of the extent of the letters that had
occurred until I got the material from the Tribunal.
Yes. And then just to move matters on, you have made
reference in your statement to articles across the
period from October '16, Irish Examiner, Irish
Independent?

Yes.

Sunday Times, Sunday Business Post, the Irish Examiner,
and you have drawn attention I think to an article of
the 20th December -- sorry, the 16th October, the
Sunday Business Post?

Yes.

And I think it's been your evidence that as far as
you're concerned the campaign continued and, in fact,
intensified as we moved into 20177

It did. And I suppose at the start of 'l7, in January,
February and March Mr. wallace mentioned me three times
in the DAail. I see in the materials there where Garda

Keogh wrote a letter to the Minister, which prompted a
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response from her, indicating that the promotion Tist
was dead and it wouldn't happen. Things seemed to go
quiet then until -- in the letters department until the
July time, when I appeared in the media again on the
Policing Authority's promotion list.

Right. 3Just before we move to that, you were contacted
by Chief Superintendent Tony McLoughlin I think and
alerted to the fact that the initial panel was
effectively scrapped?

Yes, the regulations had been enacted.

Yes.

CHAIRMAN: Did that happen before the 31st December?

It did, it happened around the 20th. Yes.

CHAIRMAN: oOkay. Thank you.

MR. MICHEAL O"HIGGINS: Can you assist the chair, I
mean, are you tying that in with any of the consequence
of the media campaign or no?

well, when I see --

CHAIRMAN: You had to get appointed before the end of
the year.

Yes.

CHAIRMAN: oOr when the regulations came in?

Yes.

CHAIRMAN: And he had been approved in May. So the
expectation was there were vacancies, there were gaps,
and there was 14 to 18, numbers 14 to 18 were --

Lost out.

CHAIRMAN: -- waiting at the alter.

Yes.
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MR. MICHEAL O"HIGGINS: Yes.

CHAIRMAN: And comforting themselves on their whatsApp
group.

Absolutely.

CHAIRMAN: To the best of their ability.

And they all dusted themselves off and went again.
Unfortunately, only two were selected the next year,
the other three lost out.

CHAIRMAN: I see.

MR. MICHEAL O"HIGGINS: Yes. The Chairman made
reference to the article that came up on the screen a
few moments ago, that it might past defamation muster,
he didn't use that expression, but could I ask you to
Took at an article just by way of example, at page
2594, Mr. Barnes, please. 2594. This is a Dail
report, exchanges between Deputy wallace and another --
24th January 2017.

Yes.

Perhaps if we go down towards the end of page 2595,
which is the next page. This is Deputy Mick wallace

speaking, and he is saying, the last paragraph there:
"Meanwhile, Taoiseach, 14 times there"s a reference to
Keith Harrison, detailing his harassment and bullying.
He"s out sick since May 2010."

Makes reference to his income.

"Nick Keogh has got nothing but grief since he reported

147

Gwen Malone Stenography Services Ltd.

14:49

14:49

14:50

14:50

14:50



O 00 N O v h W N B

N P R R R R R R R R R
© VW O N O Ul A W N R O

21
22
23
24
25
26
27
28
29

579

580

malpractice."

And over the page there, if we turn on a bit. Yes,

just that paragraph there:

"The Commissioner yesterday was boasting yesterday
about taking part in the fight against heroin, but she
IS protecting the chief superintendent who has been
involved in a case in Athlone and last year she placed
a superintendent on the promotion list who has been
accused on numerous occasions of harassing a

whistleblower."

Did you take that as a reference to yourself?
Absolutely.

Moving matters on then, if we could move the timeline
on to March '17. I think at this point you were
dragged into controversy about Garda breath tests?
Yes.

You might just tell the chairman about that.

CHAIRMAN: I know already about it. The Commissioner
suggested that she was going to put somebody in charge
of trying to work out what had happened with the breath
tests. She mentioned Chief Superintendent Murray,
which produced -- was a red rag to a bull.

Yes.

CHAIRMAN: Wwhat's more, the man who has been bullying
all over the place. So, I mean, that was the TDs who

were already on the trail, so that scuppered that one.
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MR. MICHEAL O"HIGGINS: Yes.

CHAIRMAN: I mean, that's about the size of it.

Yes.

MR. MICHEAL O®HIGGINS: I think then in September 2017
you had conversation with Garda Fergal Greene --
CHAIRMAN: But at this stage you had been promoted,
isn't that right?

NO.

CHAIRMAN: oOh, you hadn't?

NO.

CHAIRMAN: As a superintendent you were being
suggested?

Yes.

CHAIRMAN: oOh, thanks very much. Okay.

Yes.

MR. MICHEAL O"HIGGINS: Just on that, my understanding

of matters is that you were selected to sit in the

first round interview for a promotion and the interview

took place in May of '177?

That's correct. The 5th May, I think. Yeah.

And on the 19th May I think you were informed by the
Policing Authority that you were selected to progress
to the final interview stage. That interview took
place on 15th June '177?

That's correct.

Then, I think on 30th June '1l7, you were informed by
the Policing Authority that you were successful in the
competition for promotion?

That's correct, Chairman.
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And you had been placed at number 7 in the order of
merit Tist?

Yes.

That notification was the end of June '177

Yes.

And so, I was bringing you then to the conversation
about Garda Fergal Greene. You had a conversation with
him on 4th September '177

Yes.

In the presence of Inspector Minnock, 1is that right?
Yes. We were Teaving the station to go for a coffee
and we met Garda Greene at the door.

Did he give you any news concerning Garda Keogh's --
Yes.

-- intentions in terms of going after you or anything
Tike that?

Yes, he said that Garda Keogh --

CHAIRMAN: Have we had this before, Mr. 0'Higgins?

we have.

CHAIRMAN: There's a very familiar ring to it all. I
mean, I can nearly tell you what the answers are,
because they did have this conversation and I wondered
whether this was Inspector Minnock visiting Garda
Keogh.

Yes.

CHAIRMAN: But it wasn't, it was the conversation
between -- is this the four-way hearsay we're having?
NO.

CHAIRMAN: No, it's not, that's a different one, sorry.
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Anyway, I think we have that, Mr. 0'Higgins.

MR. MICHEAL O"HIGGINS: May it please you, Chairman.
Moving matters on then, you mentioned -- I think you
have mentioned, in fairness, already that in October of
2017 there was an RTE News at One radio programme,
maybe more than one programme, featuring a story about
Garda Keogh and again Tinking in with the whole matter
of your promotion, isn't that so?

September, October, November and December.

Yes. And you were conscious of that and you were
Tistening to this yourself?

I was. I was nervous dread every Sunday, to see
whether or not I would be referenced in that programme.
Presumably your family members similarly?

Absolutely. It caused a lot of distress.

Then, I think, on 15th November '1l7 you received the
e-mail correspondence from Assistant Commissioner
Fanning, informing you that he had appointed Assistant
commissioner Finn to carry out the bullying and
harassment investigation?

That's correct, Chairman.

Then I think again, around about the same time, on 19th
November 2017, there was again an RTE News at One radio
programme regarding Assistant Commissioner Finn's
appointment to investigate you and others relating to
the bullying and harassment allegation?

Correct.

Can I ask you about that, in terms of the timing and

the sequencing of matters? You highlighted your
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concerns to the Garda organisation at the end of
November 2017, isn't that so?

I did, Chairman.

And you sought to make -- you made the case that you
felt there was, what you termed, an orchestrated effort
to prevent your promotion?

I did.

And I think subsequently then, in December 2017,
there's yet further coverage, RTE News at One
programmes, again featuring another item about Garda
Keogh, quoting from correspondence that had been sent
to the Minister for Justice?

That's correct, Chairman. And as with all those
reports, a new element is introduced each time, but the
whole story 1is rehashed each time again then. It
brings -- it just adds extra dimensions.

Yes. I think the position then is that -- if we move
matters on, in relation to the appointment of AC Finn
by AC Fanning, a year on from that I think you were
Tooking to find out, well, has the report been
finalised and I can I get the answer please.

Yes.

And you took steps to find that out.

Yes.

Can you tell the Chairman about that, please.

Chief Superintendent wheatley and I asked for
representations from our representative body, the chief
Superintendent Association, to see if we could see

where the investigation was and if the result would be
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available. Assistant Commissioner Fanning then
notified us in December that the result was there but
he couldn't give it to us then. we each contacted the
association again separately then in January, to see if
we could get the result.

I think you raised a complaint effectively against AC
Fanning in relation to your not being happy with, as
you saw it, there wasn't an immediate release of the
report when he received it?

well, I wouldn't say it was a complaint, but I made the
point that I didn't understand how it couldn't be
released. And there was no sufficient rationale around
that other than just to say, I can't give it to you
now.

we might just have page 2968 up, please, just briefly.
I think this is your communication to CS Fergus Healy?
He's the general secretary of the Association of Chief
Superintendent.

In which you -- we see there at the second paragraph:

"As you can see from the e-mail, the investigation is
complete and findings and conclusion have been arrived
at by the appointed investigator AC Finn, who has
submitted the completed investigation to the appointing
officer AC Fanning, who now it appears is declining to
release the results to me, one of the persons

complained of."

And you make the case that:
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"AC Fanning offers no rationale for his arbitrary
decision to deny me the results of the i1nvestigation,
which appears to be at variance with section 8.9 of the
policy document under which the matter is dealt with.
As I find AC Fanning®s denial of the results of the
investigation to be objectionable, | unfortunately must
again seek assistance and representation of the
association to allow me to be provided with the results

of the investigation.™

In the next paragraph you make reference to the fact

that -- second line:

"My name has been mentioned 11 times in Dail Eireann
and further numerous times In the media In association
with these allegations and the Policing Authority
withheld my promotion to chief superintendent for four
months, bypassing me in the order of merit for
promotion on two occasions In a very public way. As
these are what 1 say are unfounded allegations, have
had a very personal impact on me, I am most anxious
that 1 am informed immediately of the conclusion of the

investigation.”

Is that how you saw matters?

Yes.

what joy, if any, did that e-mail that you sent yield?
Oon the 11th February then the result was released by
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Assistant Commissioner O'Brien.

CHAIRMAN: The report was released.

The report, to all parties, yeah.

CHAIRMAN: So it had gone from Assistant Commissioner
Finn to Assistant Commissioner O'Brien?

It went to Eastern Region I think on the 20th December,
I believe, 2018, and then Assistant Commissioner
O'Brien became involved.

CHAIRMAN: And he circulated 1it?

He circulated it in February.

CHAIRMAN: Thank you. That's 11th February '19.

11th February 2019.

CHAIRMAN: Okay.

MR. MICHEAL O"HIGGINS: chief superintendent, just
going back then to matters that have been canvassed,
and I will do this briefly, in relation to what I might
term the long note and the short note of the
conversation of the 18th January.

Yes.

we needn't Took at them on screen, but just so we are
clear, the long note is at page 16222 and the short
note is page 123807

Yes.

Can I ask you, in relation to -- can you be as precise
as you can in relation to when you made those
respective notes?

The short note --

CHAIRMAN: He made the short note shortly afterwards

and he made the other one three days later.
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Yes, Chairman.

MR. MICHEAL O"HIGGINS: Just in terms of the first one.
CHAIRMAN: Is that right?

Yes, Chairman, you have it.

MR. MICHEAL O"HIGGINS: And as far as you're concerned,
which note is more reliable?

CHAIRMAN: The short one.

Yes, Chairman.

CHAIRMAN: I am sorry, but we have been over this
before, Mr. 0'Higgins, pretty thoroughly, and if I am
able to remember what the evidence was. That's what he
says.

MR. MICHEAL O"HIGGINS: I am asking questions, and I
will be doing it quickly.

CHAIRMAN: Assume that we know that and so on.

MR. MICHEAL O®HIGGINS: You had commenced, had you not
-- you had opened a number of files to deal with, as
you saw it, the various campaigns and proceedings
against you?

I did. As each issue came along I opened a file 1in
relation to 1it.

Just can you assist the Chairman in relation to, for
instance, these two notes, or other situations where
there is more than one note of the same conversation or
meeting, what were the files and where did you locate
them?

I suppose the files themselves were kept in my office.
If I had some interaction that I needed to put in the

file while I wasn't in the office, I just made a note
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on a sheet of paper and Tater wrote it into the file.
You'll recall, chief superintendent, that Mr. Kelly
asked you in relation to a particular note that was at
page 16669, and he noted that there was a stroke on the
particular document, do you recall that?

Yes.

Can you assist the Chairman with that? Am I correct
that the original of all of the notes you disclosed are
recorded with the Tribunal, is that so?

well, I would say copies of the originals.

Copies of the originals.

Yes.

The notes that you have retained up there, one of which
you passed down to Mr. Kelly, was presumably -- was
what?

was what was passed back to me by the Tribunal, to the
CSS0, so as I could have a copy.

CHAIRMAN: I understand, yeah.

MR. MICHEAL O"HIGGINS: Presumably then you made your
own notations on those now passed back copies?

Yes, when I was looking at the them.

CHAIRMAN: He says he wrote down "stroke" to point out
or indicate that that was missing on the typed version.
Yes.

CHAIRMAN: That's the evidence.

To remind me when I was here in the witness box.
CHAIRMAN: That's what you told Mr. Kelly.

Yes.

MR. MICHEAL O®HIGGINS: Thank you. Lastly, I want to
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just ask you this, and mindful that we are dealing here

with one central issue.
Yes.
concerning the question of whether you engaged in the

targeting or discrediting of Garda Keogh, and we are

Tooking at it under the rubric of your promotion. What

is the position you take in relation to how your

promotion was dealt with and Garda Keogh?

well, I don't -- I can't understand how the allegation

could be made that I targeted and discredited Garda

Keogh merely by trying to fulfil a mission and move my

career forward by applying for promotion and being

successful in those competitions and demonstrating

competency and the capability and capacity to carry out

the role, being, I suppose, tested in that fashion at
the interview boards that I sat.

Thanks very much.

END OF EXAMINATION

CHAIRMAN: oOkay. Thank you very much. Anybody else
want to? Very good. Thanks very much. Yes,

Mr. Marrinan.

MR. MARRINAN: Nothing arising.

CHAIRMAN: Thank you very much. Thank you very much,
chief superintendent.

THE WITNESS: Thank you, Chairman.

CHAIRMAN: You will be glad to know that you are

finished now from all the various phases and all the
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various issues. Thank you very much.

THE WITNESS THEN WITHDREW

CHAIRMAN: Now, Mr. Marrinan and Mr. McGuinness, where
do we stand.

MR. MARRINAN: Yes, the next witness is Garda Fergal
Greene.

CHAIRMAN: Yes. Do you want to get Garda Greene
started? 1Is that a good idea, Mr. Marrinan? Tell me
what you wanted to do. I will be stopping at 3:30, as
I say. If you think it's worthwhile, well and good, if
you don't think it's worthwhile, well, I think we might
just be a Tittle indulgent.

MR. MARRINAN: I know what everybody wants me to say.

I think Garda Greene will inevitably be coming back 1in
the morning, so if we started him tomorrow morning.
CHAIRMAN: oOkay. I hope nobody has any great objection
to that. Ten o'clock tomorrow, is that all right?

Very good. Thanks very much. Lovely.

THE HEARING THEN ADJOURNED UNTIL WEDNESDAY, 4TH MARCH
2020, AT 10:00AM
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