TRIBUNAL OF INQUIRY INTO PROTECTED DISCLOSURES MADE UNDER
THE PROTECTED DISCLOSURES ACT 2014 AND CERTAIN OTHER
MATTERS FOLLOWING RESOLUTIONS PASSED BY DAIL EIREANN AND
SEANAD EIREANN ON 16 FEBRUARY 2017

ESTABLISHED BY INSTRUMENT MADE BY THE MINISTER FOR JUSTICE
AND EQUALITY UNDER THE TRIBUNALS OF INQUIRY (EVIDENCE) ACT
1921, ON 17 FEBRUARY 2017, AS AMENDED ON 7 DECEMBER 2018

CHAIRMAN OF DIVISION (P): MR. JUSTICE SEAN RYAN,
FORMER PRESIDENT OF THE COURT OF APPEAL

HEARING_HELD_ IN_DUBLIN_CASTLE
ON_THURSDAY, 19TH MAY 2022 - DAY 176

Gwen Malone Stenography
Services certify the
following to be a
verbatim transcript of
their stenographic notes
in the above-named
action.

SERVICES



APPEARANCES

SOLE MEMBER: MR. JUSTICE SEAN RYAN,
FORMER PRESIDENT OF THE COURT OF
APPEAL

REGISTRAR: MR. PETER KAVANAGH

FOR THE TRIBUNAL: MR. DIARMAID McGUINNESS SC

MR. PATRICK MARRINAN SC
MS. SINEAD McGRATH BL

INSTRUCTED BY: MS. CIARA WALSH
SOLICITOR FOR THE TRIBUNAL

FOR SERGEANT PAUL BARRY: MR. SHANE COSTELLOE SC
MR. DAVID PERRY BL
MS. LYDIA DALY BL

INSTRUCTED BY: MS. DEBORAH CODY
MR. ADRIAN CAREY
MICHAEL KELLEHER SOLICITORS
149 JAMES STREET
DUBLIN 8

FOR THE COMMISSIONER

OF AN GARDA SI10CHANA: MR. SHANE  MURPHY SC
MR. MICHEAL P O"HIGGINS SC
MR. JOHN FITZGERALD SC
MR. DONAL McGUINNESS BL
MS. SHELLEY HORAN BL
MS. KATE EGAN BL

INSTRUCTED BY: MS. MAIREAD BURKE
MR. CORMAC FORRISTAL
CHIEF STATE SOLICITOR®"S OFFICE
OSMOND HOUSE
LITTLE SHIP STREET

DUBLIN 8
FOR MICHAEL COMYNS: MR. MARK HARTY SC
MR. JOHN FERRY BL
INSTRUCTED BY: MR. CARTHAGE CONLON

O"MARA GERAGHTY McCOURT
51 NORTHUMBERLAND ROAD
DUBLIN 4



FOR FINTAN FANNING
& ANTHONY O®"SULLIVAN:

INSTRUCTED BY:

FOR JOHN QUILTER:

INSTRUCTED BY:

MR. PAUL
MR. PATRICK O"BRIEN BL

MR. ANDREW FREEMAN

SEAN COSTELLO & COMPANY SOLICITORS
HALIDAY HOUSE

32 ARRAN
SMITHFIELD

DUBLIN

~

MCGARRY SC

QUAY

MR. PAUL CARROLL SC
MR. BREFFNI GORDON BL

MR. ROBERT PURCELL

ME HANAHOE SOLICITORS
SUNLIGHT CHAMBERS

21 PARLIAMENT STREET

DUBLIN

2



INDEX
WITNESS PAGE
MR. PAUL BARRY

DIRECTLY-EXAMINED BY MR. MCGUINNESS ........ i rnnn 5



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U1 & W N R O ©W W N O U A WN R O

THE HEARING RESUMED, AS FOLLOWS ON THURSDAY, 19TH MAY
2022:

CHAIRMAN: Good morning, Mr. Barry, thanks very much.

Sit down there, Mr. Barry. Thank you very much.

MR. PAUL BARRY CONTINUED TO BE DIRECTLY-EXAMINED BY MR.

McGUINNESS, AS FOLLOWS:

MR. McGUINNESS: Good morning, Mr. Barry?

Morning, Mr. McGuinness.

we had just left it yesterday evening at the stage
where arrangements were being made for you to see the
CMO in late January, 1in the Tast week of January 20137
That's correct.

But I think early in 2013 Assistant Commissioner Nolan
had been in touch with you in connection with the
investigation. Could we look at page 2489. I think he
was contacting you to seek your permission to extend
the period, in this case. If we look at 2489. This is
addressed to you, if we scroll down. He states there,
that he had been appointed by the assistant
commissioner to investigate your complaint of
unacceptable behaviour alleged against Superintendent

comyns.
"Further to a meeting with Superintendent Lordan on

21/11 in accordance with the provisions of section 58.5

of the above policy, | wish to seek an extension to 1st

Gwen Malone Stenography Services Ltd.
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March 2013 to conduct my investigation. Please advise

iT this extension of time is agreeable to you."

You recall receiving that, I take 1it?

That's correct. 11:01
what was your attitude to that, at that point in time?

well I wasn't happy with the delay, because I was still

out sick and it meant that I would continue on without
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my allowances.

Yes. Did you have an understanding at this stage, as

to whether there would be a different number of

investigations to 1, 2 or 37

No, myself, my personal view was, having spoken with my

solicitor at the time, was that there would be a
bullying investigation and then a criminal

investigation.

Yes. That's the sequence that you thought would happen

and it did happen that way?

Yes.

Subject to issues about delays obviously that we will

come on to?

Yes.

I think you made your position known about pay in an

e-mail to Ms. Egan, isn't that right? You sent

e-mail on the same date. 1If we look at page 163

first. If we scroll down there. You knew obviously
from Inspector 0'Sullivan there was a case conference

going to be held and you sent on material to Ms. Egan.

If we go down to 1640, two pages further down.

Gwen Malone Stenography Services Ltd.
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said:

"Dear Claire, please bring the following to the
attention of those attending your case conference on

whatever date i1t takes place.

When 1 decided to report Superintendent Michael Comyns

for bullying and attempting to coerce me into

perverting the course of justice, 1 was told that my

illness would not be classified as being work related

and that I would be starved into submission.™

Can I just pause there? 1Is that recounting something

that somebody in authority said to you?

No, it would have been a colleague of mine.

A colleague of yours?

Yes.

was this somebody who had advised you not to make a
complaint because it would become long drawn out?
Yes, it was somebody who had been through the
complaints procedure before.

Okay. You go on to say then:

"1 did not believe this but nevertheless 1 instructed

my auctioneer to advertise 15 acres of my land for sale

and he this he is in September 2012. 1 have an offer

on my land for half of its current value and quarter of

its peak value. The land was supposed to provide a

means to support my wife and family when 1 retire.
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HRM do not classify my illness by February 2013 I will
be forced to sell my land to continue my fight for
justice. |1 will hold the State and 1ts agents
responsible for this loss at below market value and the
loss of future earnings from my land. 1 have supplied
medical reports to the CMO from Dr. Margaret Kiely,

Dr. J Dennehy, consultant psychiatrist. | have
provided a statement to Superintendent Patrick Lordan
together will all documentation and proofs of same. |1
have also had my phone contents stand to support and
prove my complaint. HRM have sufficient proofs to
classify my injury as work related and yet they refuse
to do so. I believe this conference is another
delaying tactic and nothing will come of 1t. 1 have
been informed by Claire Egan, HRM, that my presence is
not required at this conference. 1 understand that the
divisional officer Cork north is to attend even he has
nothing to do with the investigation along with the
CMO, who appears to have no input into classifying my
injury. The file representatives will be from HRM, who
are supposed to be investigating the matter but have
thus far taken one statement in four months. With in
excess of ten witnesses to interview, this will take at
least three years to get a file together at the current
rate of progress, provided of course it can be decided
ifT and by whom a superintendent can be investigated

when he i1s alleged to have committed a criminal act.

I request confirmation of receipt of my above views and

Gwen Malone Stenography Services Ltd.
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13

14

15

16

I want to be informed immediately if there is a result
of this conference so as | can make arrangements to
deal with having my pay cut in half. 1 can assure all
Iin attendance cutting my pay will not deter me and in
the end justice will be done. 1t 1s not surprising to
me that my colleagues who attempted to expose alleged
penalty points abuse by senior gardai had to go to an

Oireachtas Committee to get results.”

Can I just ask you a couple of questions about that
e-mail?

Yes.

You refer on the previous page, as we have seen, to
having the contents of your phone downloaded, isn't
that correct?

That's correct.

was that done by an officer in connection with the
investigation?

That's correct. Mary Gilmartin I believe.

Yes. And the phone was returned to you on that date,
isn't that correct?

That's correct.

And Chief Superintendent Kehoe had nothing to do with
either retaining your phone or returning it back to you
at that point, isn't that right?

That's correct.

Now, insofar as your position was concerned, you were
still actually on full pay at this point in time?

Full pay but I was on basic pay without allowances.

Gwen Malone Stenography Services Ltd.
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20

without the allowances?

Yes.

But you were foreseeing that if the investigation got
extended, as would seem necessary, you may be going on
to half pay if you were to remain certified out of work
into February and beyond, 1is that right?

That's correct.

I think Inspector 0'Sullivan met with you on 8th
January 2013 and you emphasised to him that you were
under great stress, is that right?

That's correct.

Perhaps we would just see a report of that meeting, at
1642 on the next page. This was confirmation that you
would attend the appointment which had been sent on up
to HRM. If we look at Inspector O'Sullivan's report
then on the next page, 1641. 1In the second paragraph

he reports:

"In relation to non-medical issues, Sergeant Barry
requested me to include the following. The delay in
the i1nvestigation and the prospect of half pay from
February 2013 is causing me considerable stress and
anxiety. My illness is still not classified despite my
full cooperation with the Chief Medical Officer, human

resource and the investigation people team.™

Can I ask you, did you still regard it as being
necessary that the investigation had to be completed

before the issue of injury at work would be addressed?

10
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No, I didn't. I had sent in a report from my doctor
and my psychiatrist and both of those had stated they
believed that my illness was work related.

Yes.

So I did not see why the CMO could not -- I had
attended with the CMO as well, he knew the position.
Yes.

He said he couldn't classify my illness until HRM
concluded their investigation but I couldn't see why.
Yes. But did anyone advising you not say, well, the
fact that the doctors think it is work related isn't
conclusive or may not be regarded as sufficient for it
to be classified as an injury on duty?

No. Wwell, I assumed that when the CMO looked for my
medical reports from my specialist that that was what
he wanted those reports for, to conclude whether or not
my illness was work related.

Okay. well in any event a case conference took place
between a number of different parties on the 22nd and
we have put the notes of that in the documents.
Perhaps we will look at 1515. And this is a summary

there on your position on the left, it says:

"Member was sanctioned due to being late for start of
shift. Member®s complaint against superintendent that
initiated sanction. Member was offered transfer to
Glanmire. Refused. Member seeking 10D classification
for absence. Member seeking medical retirement as

well. Member has claimed he will institute legal

11
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Q.

proceedings for any financial loss he suffers as a

result of ongoing circumstances."

The reference there to retirement, can you just assist
us as to where that came from? Did it come from you to
somebody?

which is the retirement now, sorry?

It says it there, sort of six lines up from the bottom
of the left-hand column?

"The member is seeking medical retirement as well"?
Yes.

That did not come from me. That came from a
conversation I had the evening before this at an AGSI
conference, where the AGSI then president, willy
Gleeson, came up to me and said, you should talk to
your solicitor about a medical pension. I made a note
of it in my diary at the time and I never heard any
more about it until I saw discovery and saw this
reference. That reference was not ever put forward by
me.

Okay. 1It doesn't seem to have got any consideration at
that stage and certainly your solicitor never applied
on your behalf. You initiated ultimately the
retirement application?

No, but it doesn't make -- it makes it look Tike I'm
going through this just to get a medical pension, which
would be more than an ordinary pension, which was not
the issue.

All right. Anyway, in the middle column it notes that

12
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30

31

32

33

you're to see the CMO on the 25th, "may need
independent medal adviser assessment”. And then on the
management side it says "'nothing can be done in
relation to 10D classification until official
investigation complete. A/C wrote to member extending

investigation until March 2013."

And is it the position as of this time you hadn't
consented yet to extending the investigation time?

I don't believe I had.

In any event, you attended the CMO on the 25th. Did
you have a discussion with him about him signing off at
that stage on injury on duty?

Yes, I asked the CcMO why my illness hadn't been
classified as work related.

And what did he explain to you?

He said he cannot make a decision until HRM conclude
their investigation.

Yes. Was that a surprise to you or was it --

It was a surprise to me, because I said to him, why did
you look for the medical reports then from my
psychiatrist and my doctor. If you couldn't make a
decision, why put me through that?

Yes. But he explained the procedure to you that he
couldn't sign off on it until there had been a factual
investigation, as it were, in relation to your issues?
Yes. That was his opinion.

You later referred to this meeting, where you described

him in an e-mail as having been upset, did you recall

13
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putting that in an e-mail?

Yes. When I said to him -- when I pointed out to him
that both my medical team had said that my illness was
work related, he said they cannot decide it's work
related until there is an investigation complete. And
I said, they were independent people, they can form an
opinion from assessing me, they don't have to have an
investigation.

Yes. He provided a report, which you've seen, it's at
page 157, dated 31st January. Perhaps we would just
ask you to have a Took at that. He offers the advice

as follows:

1. The member continues to present with features of
disrupted health and sense of wellbeing for which he is
in receipt of treatment and follow-up by appropriate
specialist. Recent updates from his treating doctors

have been noted.

2. The member®s clinical status is significantly
impacted by grievances which relate to certain events
he reports as occurring in the workplace, which 1
understand are currently the subject of an official

investigation.

3. In relation to the official investigation, the
member expressed his grievance with what he described
as the slow pace of the investigation to date. It is a

matter for Garda management to progress such processes

14
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36

in a timely and appropriate manner to diminish negative

impact on wellbeing and to expedite objective and

constructive resolution which benefits recovery in such

circumstances. Based on the information available to

me,

while some progress in recovery has been made, the

member Is recommended as temporarily unfit to attend

regularly, render effective service.

5.

The member is due review by his treating specialist

in early February 2013, maybe a return to work could be

recommended at that time. In that context a return to

work In a safe and supportive workplace environment

facilitated by local management Is recommended.'’

And

he said he intended to offer further advices on

receipt of relevant updates. And did the CMO explain

to you really that's what he was doing at that point in

time?

Yes,

he seemed frustrated that -- to me he seemed

frustrated that he couldn't decide, his hands were tied

basi

cally, that he would have to let the internal

investigation continue. There wasn't much he could do

in relation to classifying my illness.

Yes.
But

that he would agree to temporary workplace

accommodations.

was

there any discussion with him about what a

temporary workplace accommodation could be?

No,

I don't recall. I don't recall suggesting anything

15
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37 Q.
A.
38 Q.
A.
39 Q.

to him in relation to it.

I mean, you hadn't raised directly with him any
difficulties about any particular person that you were
working with or any particular place where you had to
work?

well I had told him my problems with Superintendent
comyns, that I didn't want to have any contact with
him. But I was stationed in Mitchelstown, which was
ten miles away, I didn't see it as an issue at the
time.

Yes, okay. 1In any event we know the CMO sent his
report on to Assistant Commissioner Fanning to Chief
Superintendent Dillane and to HRM. But your solicitor
had written in the interim to Assistant Commissioner
Nolan in relation to the delay on the 1lst February,
isn't that right?

I believe so.

Perhaps we would just look at that letter. 2498. It
is marked ""Urgent', and recites obviously in the first
paragraph that you had provided a full statement to

Superintendent Lordan and you had been advised that

"Assistant Commissioner Nolan, due to vital factors,
including workload, is not in a position to conclude
the i1nvestigation, which leaves my client In an
impossible position in circumstances where a decision
concerning his absence from duty reduces his pay
significantly impacts on him financially with the

attending stress that brings."

16
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I think a reply was sent to Mr. Costello on the 7th,

did he 1

nform you of that? 1If we Took at page 1655.

You see this is addressed to Mr. Costello. 1It's from

Assistan
to the s
current]

wee due

to be with your own specialist and it didn't take place

in Febru

t Commissioner Fanning. He's really referring
cheduled appointment, that you are still
y recommended as being temporarily unfit, you

for review. I think that review was intended

ary, is that right?

I believe so, yes.

And I th
had been
isn't th
Yes.

You sent
correct?
That's c¢
And perh

starting

ink before this was sent to Mr. Costello, you
on to Chief Superintendent Grogan in HRM,

at correct?
him an e-mail on the 4th February, isn't that
orrect.

aps we would look at a series of e-mails then,

at 4081. And if we just scroll down to see

the body of your e-mail there. If we go back to get

the star
attend t

"He stated that the sole reason he wanted to see me was

to discu

and Dr.

Dr. Kiely and Dr. Dennehy expressed the opinion that my

medical

t of it. You are reciting that you had to
he Chief Medical officer in DubTin.

ss the medical reports submitted by Dr. Kiely
Dennehy. The CMO is upset because both

condition was work related."

17
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Now, you have probably seen a statement from the CMO
where he doesn't agree that he would have expressed
that in those terms at all. Have you seen that in his
statement?

I have, yes.

Do you have any comment to make on that? Do you accept

the way he explained it in a statement?

No, I don't because that was my view of what occurred
in that meeting I had with him at the time.

You do go on to recite what he has said in his

statement:

""He not believe that they could do so without first
conducting an investigation. Dr. Oghuvbu stated that
he could not give an opinion on my illness until HRM
concluded the iInvestigation. Both Dr. Kiely and

Dr. Dennehy as private sector workers are entitled to
express their opinions and Dr. Oghuvbu cannot express
an opinion until HRM give 1t to him. Dr. Oghuvbu did
mention a safe working environment and it is to this

end that I want to ask the following questions

1. Does HRM find it acceptable that 1 should have to
work with a person against whom I have made an

allegation of bullying and criminal behaviour?

2. What steps have HRM taken to provide me with a safe

working environment."

18

Gwen Malone Stenography Services Ltd.

11

120

120

121

121

121



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U1 & W N R O ©W W N O U A WN R O

SN
(92

46

o

Those two questions. Did you ever receive a direct
answer to those questions?

I believe the only answer I received to it was Chief
Superintendent Grogan said he forwarded my concerns to
the Assistant Commissioner Southern Region. That was
the only response I recall getting to those questions.
Yes. You do recite there that you had spoken to him,

in the paragraph there on the screen at the end:

"1 spoke with Chief Superintendent Grogan on 29th
January 2013 and outlined the above concerns. 1 also
expressed my view that a transfer was not an option for
me because of the nature of my complaint and the

persons mentioned therein."

I take it there was discussion with him about the
possibility of a transfer?

That's correct, and I outlined why I would not feel
that a transfer would have been suitable for me at the
time.

Yes. But this 1is the first occasion now where we have
to ask this question: If the CMO was contemplating
accommodations in the workplace, as it were, just to
put it in that general way, would a transfer not be an
obvious solution to your problem?

I didn't think so. I thought the CMO was recommending
temporary accommodations in my workplace, which was

Mitchelstown, to facilitate me remaining at

19
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Mitchelstown, because I had outlined those to

Dr. Tobin.

Yes. Well, I don't think the CMO mentions Mitchelstown
as such in his recommendation?

No, he doesn't. But when I spoke with the CcMO, I told
him I wanted to remain at Mitchelstown, that was where
I wanted to return to work.

Yes. But I mean there were no difficulties for you in
Mitchelstown?

NO.

The difficulties were in the district, in Fermoy, isn't
that right, where your district officer was and the
divisional headquarters were?

That's correct.

Isn't that right?

Yes.

So was it your position at this point in time that
anything other than staying in Mitchelstown wasn't a
temporary workplace accommodation?

No. As I had outlined to Chief Superintendent Dillane
when I met with him in Glanmire, I was not going to
apply for a transfer but should I be transferred I
would have accepted going to a district where I would
not have contact with Superintendent Comyns or other
persons mentioned.

Yes. Well perhaps we will just go up this page, up to
4080. sScroll up the page. Wwe can see that Chief
Superintendent Grogan forwards it on for his

observations in respect of points 1 and 2. And he

20
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says:

"When 1 spoke with Sergeant Barry last week 1 offered

him a transfer, he declined."

Now, you've raised an issue obviously, part of your
complaint, about the fact that this was forwarded to
the Assistant Commissioner Southern Region, but he was
the regional commander, isn't that correct?

That's correct.

And leaving aside any issue of connection to any other
person arising from the events of February 2012, you
had made no allegation against the Assistant
commissioner?

NO.

And you had no basis for making one, isn't that
correct?

No.

Right. If we just scroll up the page then to see what
happens. 1It's sent on to Chief Superintendent Grogan
then for his views and observations, and then
Superintendent Dillane sends a report up back to the
commissioner. He's reporting firstly about when you
first went out on illness. And then in the second
paragraph there he refers to his meeting with you on
the 13th October. And I think we've seen the text of
that in a previous report that he sent up before. If
we go down on to the next page then. But he is

recording there at the end of the page:
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56 Q.
A.
57 Q.

"Immediately he refused my offer and told me that if

anyone was to move i1t would be the superintendent."

So, I don't know, does that assist your memory as to
whether you had in fact raised that issue about the
superintendent?

I never raised the issue about the superintendent. The
only issue I raised with Chief Superintendent DilTlane
was that the bullying and harassment policy stated that
neither the superintendent nor I should be transferred
unless we applied for same. That didn't mean that I
was looking for the superintendent to be transferred.

I was just merely referencing the policy document.
Okay.

And he took it to mean that.

Okay. 1In any event he says:

"1 told him I could not facilitate that scenario. He"s
reporting then I made i1t very clear to him my offer was
without prejudice to the outcome of his complaint. 1
had in mind to facilitate Sergeant Barry at Glanmire
which is Cobh district. He is residing [blank] in
Glanmire and it would have made his commuting time to
work much shorter. |1 was also aware he is originally
from [blank] and a move to Glanmire station would not

have been a breach of Code 8.30."

And that is forwarded for his information. That's of
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the Assistant Commissioner. So if we just scroll back
up then, it's sent on to the Assistant Commissioner,
and then the Assistant Commissioner sends it on to

Chief Superintendent Grogan saying:

"Please see attached from divisional officer Cork
north, | believe you have also offered to facilitate
this member with a transfer to ease his plight. 1 do
not know how the member can be facilitated in any other

way pending outcome of A/C Nolan"s investigation."

How did you see yourself being facilitated?

Just in relation to Chief Superintendent Dillane's
report there, he said that a transfer to Glanmire
wouldn't have been in a breach of Code 8.3, and it
would have been because of my relations, it would have
been in breach. So Glanmire wasn't an option at the
time and that was the station he was looking to
transfer me to.

Yes.

But he also offered to transfer me to Carrigtwohill at
that meeting on the 13th October.

But had Glanmire not been assimilated into the Cork
City division?

Not yet.

At that point in time?

No, not at that point in time.

Could he not also have sought an exemption in relation

to any issue concerning 8.37
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He could have Tooked for an exemption if Glanmire had
been assimilated into the Cork City division.

Yes.

Because I would then be in a different division.

In any event, you have referred to meeting with Chief
Superintendent Dillane, he had been informed of the
outcome of your appointment with the CMO, in terms of
what the CcMO had recommended, you met him on the 14th
February, isn't that correct?

That's correct.

Perhaps, we will just look at -- well, perhaps could
you give your own evidence about the circumstances of
that meeting?

The meeting on the --

On the 14th February.

The 14th. 1I'd have to refer to my statement.

Have you a memory of the meeting yourself?

Not really, no.

Okay. well perhaps I would open what the chief

superintendent has said about it. If we go to page 336

of his statement for the moment. Sort of about ten

Tines down he says there:

"On 14th February 2013, 1 received a sick report from

Ms. Monica Carr."

Et cetera et cetera. He says:

"On the 14th February at 10am 1 spoke to Sergeant
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Barry."

You'd have been on duty at that stage.

No, I was still on sick leave.

You were still on sick leave, of course.

I just brought my diary in today, there where I
recorded the conversation I had with him, my
recollection of it.

Do you want to tell us what that is from your diary
there?

Yes. I noted this: "First day on half pay, €393."

And then I have "At 9.59am Chief Superintendent Dillane
rang to say he was trying to contact me yesterday on an
087 prefix. My phone is 086. He offered me a transfer
out of concern that 1 was going on half pay. He
suggested unit A or E in Glanmire until 1t goes into
the city in June. He says the CMO says I cannot work
in Mitchelstown. He said he would create two positions
for a sergeant in Carrigtwohill. 1 then rang Séan
Costello, solicitor, who 1s sending a fax to Chief
Superintendent Dillane to accommodate me iIn
Mitchelstown.™

Pardon?

Sorry, I said, "l rang Séan Costello solicitor, who is
sending a fax to Chief Superintendent Dillane to
accommodate me in Mitchelstown™.

Yes. And is that what you said to the superintendent
on the day?

That I was going to send a fax to my solicitor?
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Yes.

No, I didn't refer that to --

MR. COSTELLOE: Excuse me, Chairman, I beg your pardon
Mr. McGuinness, and, Chairman, forgive me for
interrupting.

CHAIRMAN: No problem.

MR. COSTELLOE: Again this is something that is due to
my lack of the system, but it is recording Chief
Superintendent Grogan, and I heard the witness to say
Chief Superintendent Dillane, and in case that is not
something that is not clarified, is that something that
needs to be pointed out to you now or is that something
that gets picked up later 1in corrections?

CHAIRMAN: No, thanks very much.

MR. COSTELLOE: 1It would appear to be an important
distinction on this particular point.

CHAIRMAN: Sorry, my understanding of the situation,
correct me if I am wrong, gentlemen, including

Mr. McGuinness, and Mr. Barry, my understanding is that
Mr. McGuinness asked about a meeting or an encounter,
an engagement a conversation between Mr. Barry and
Chief Superintendent Dillane. That happened on the
14th February 2013. And Mr. Barry said he had no
memory of that. And Mr. McGuinness said, let me remind
you of the chief superintendent's statement about that.
And Mr. Barry said, well, I'm referring to my diary and
my diary says the following. And I thought that his
diary referred to his conversation with Chief

Superintendent Dillane. That's where we are at this

26

Gwen Malone Stenography Services Ltd.

11

11

11

11

132

132

132

133

133



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U1 & W N R O ©W W N O U A WN R O

73

74

stage. Mr. Barry, am I right in understanding that
that's where we are?

That's correct, Chair.

CHAIRMAN: Okay. Mr. McGuinness, am I right in
understanding that's where we are?

MR. McGUINNESS: Yes, Chairman. Wwhat then occurred is,
I understood Mr. Barry to say in evidence that he --
CHAIRMAN: Have you got your microphone on?

MR. McGUINNESS: Yes. That he then decided to instruct
his solicitor to sent a fax and I think he first said
Chief Superintendent Grogan and then corrected it to
Chief Superintendent Dillane.

CHAIRMAN: Sorry, I thought Mr. Barry said that he
phoned Mr. Costello, his solicitor, and from that
emerged Mr. Costello's intention to send a fax about it
to say that he was saying he needed to be accommodated
in Mitchelstown.

MR. McGUINNESS: And your intention was that it would
be sent to Chief Superintendent Dillane and it was so
sent?

That is correct. It was sent the same day.

CHAIRMAN: So are we all clear on that?

MR. MURPHY: cChairman can I raise one brief question,
if I might. 3Just in relation to the witness, he
appeared to refer to his diary, as you indicate, and I
wonder is there a page reference for that document?
CHAIRMAN: I am sure you provided that to us, did you,
Mr. Barry? I am sure you provided that.

I provided the diary.
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CHAIRMAN:
Yes.
CHAIRMAN:

To the Tribunal.

Do we have that, Mr. McGuinness, or canh we

come back to it?

MR. McGUI
CHAITRMAN:

NNESS: Yes. We have diary entries.
That's all right. well look in due course,

Mr. Murphy, in due course we will identify the

particular page and we will refer you to it. Okay.
MR. MURPHY: Thank you, Chairman.

MR. McGUI

NNESS: But my understanding, again it's from

Chief Superintendent Dillane's statement, is that you

undertook to consider his offer. You didn't reject it

out of hand and you said you would get back to him?

That's correct.

But in fact you got on to your solicitor and he sent

the letter the same day then?

Yes.

And perhaps if we just Took at that, at page 382. 1f

we scroll

says:

down, at the end of the first paragraph he

"Inordinate delay in progressing that investigation.

In the meantime my client remains certified unfit to

work. As he said In correspondence, he would agree to

return to work if that were to be a safe environment

that would not exacerbate his ongoing issues. In your

telephone conversation with him this morning you

indicated that you would transfer him to Glanmire Garda

station.

With due respect and having regard to the
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circumstances of this matter, it would not be proper or

appropriate to have our client transferred.

compromise and so that our client may return

he would accept such return on the basis that he would

As a

to work,

not come under the direct command of the party whose

identity i1s known to you, about whom such complaints

have been made by him. In this respect therefore my

client wishes to return to work under the direct

management of Inspector O"Sullivan. 1 would be obliged

if you would confirm this is in order and represents a

without prejudice compromise on his part.”

I just want to perhaps put this suggestion to you at

this stage: Chief Superintendent Dillane, it would

appear, having received the CMO's advice, as

it were,

more or less, phoned you within a couple of days to

offer you an accommodation in a different station,

which would have taken you away from contact

person you didn't want to have contact with.

That wasn't the CMO's advice. The CMO's advi

temporary workplace accommodations. There was only one

accommodation offered, and that was transfer.

with the

ce was

well, you seem to be construing the interpretation as

you had to have an accommodation by remaining and being

in Mitchelstown?

well I was guided by the advice I received in relation

to making my complaint, that if I made it under the

bullying and harassment policy document that

not be transferred until I applied for same.
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applied for same. So I could see no accommodation
being offered under that policy.

well, was it your interpretation of the bullying and
harassment policy that it precluded the exercise of the
normal transfer provisions?

Yes.

And that you had veto over where you might be
transferred to?

It wasn't that I had veto, it's just the policy
document was stating that would you not be transferred,
even if the bullying and harassment complaint was not
upheld, that neither the superintendent nor I could be
transferred unless we applied for same. That was my
reading of the document.

Yes. But it gave you an option -

To apply.

- to apply, which would appear to be, as it were, a
binding option if exercised but it wouldn't necessarily
include a transfer, would it?

No, no, but I outlined to Chief Superintendent Dillane
that I was not going to apply for a transfer, because
if I applied then would I have to incur the costs of
that transfer. And it was to suit management, then I
believe they should have transferred me at public
expense.

So the cost issues obviously in your circumstances was
a significant factor?

of course. Yes.

In any event, if we look at page 382, the chief
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superintendent reports on the contact with you up to
HRM, at page 383. Page 383 is the next page down.
He's reporting -- if we keep going down, you see on the
second page?

sorry, Mr. McGuinness, just back a line there, please.
Yes.

In that report he states, Chief Superintendent Dillane
states that he met me on 13th September 2012 by
appointment.

Yes.

That meeting did not happen. That was a phone call
conversation. It was not a physical meeting.

You think that was not a meeting?

No.

Yes. But this is what we had some discussion about
yesterday?

That's correct.

You seem to be recalling the details of the October
meeting by reference to the --

That's correct.

-- September. So what is your recollection of the
conversation you had with him on 13th September 2012,
if you want to go back to that?

Just in relation to that conversation, I think Chief
Superintendent Dillane rang me just to know how I was
and I told him, at that stage I hadn't made my client,
so I wasn't willing to discuss anything with him.

Yes.

And we arranged then to meet again on the 21st
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September.

Yes. You cancelled that?

I cancelled that meeting, yes.

Yes.

CHAIRMAN: Could you help me. Mr. McGuinness, asked
you what's your recollection of the exchange, however
it took place, on the 13th September. Wwhat happened?
From my recollection -

CHAIRMAN: Yes.

- it was just a phone call to see how I was and he
wanted to discuss my welfare and I didn't want to
discuss anything with him.

CHAIRMAN: But sorry, he wanted to discuss your
welfare, why wouldn't you discuss your welfare with
him?

Because I didn't want to speak to him.

CHAIRMAN: Can you remember who said what, as best you
can?

As best I can, I would have told him --

CHAIRMAN: I mean, I know it's not -- don't worry about
that part.

Yeah. I was wary of saying anything to him because I
hadn't yet made my complaint and I didn't want to say
anything.

CHAIRMAN: Can you remember what he said and what you
said?

Not really, no.

CHAIRMAN: Can you remember anything of what he said

and what you said?
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I can remember telling him I didn't want to speak to
him in relation to anything to do with the case.
CHAIRMAN: You say, I don't want to speak to you about?
About this case because you're stationed in the same
station as the person I am making my complaint about.
CHAIRMAN: oOkay. Can you remember what he had said
that gave rise to your answer?

He was enquiring as to how I was and was I going to
come back to work or whatever and I said I didn't want
to discuss it.

CHAIRMAN: Okay.

MR. McGUINNESS: You may recall yesterday I did ask you
about this and you did agree with me at that stage that
he said he didn't want to discuss the details of the
case with you and you agreed with that, that you didn't
want to discuss it?

Sorry, that was the meeting on the 13th October 1in
Grandons that I was referring to, when I met him
physically in his car. He said he didn't want to know
about my complaint. Because I had made my complaint at
that stage, he said he didn't want to know the details
of the complaint.

well I better just for completeness open the portion of
his statement where he deals with this meeting in
September again. If we go to the bottom of page 333.

He says:

"At the start of the meeting he told me that he was

suffering from work-related stress and he informed me
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106 Q.
107 Q.

A.
108 Q.

that he did not want to discuss the details of his
absence with..." you, as you were stationed in the

same Garda station as Superintendent Comyns.

And do you agree with that?

I would.

Yes. He then goes on to say that you said you wanted
an officer from outside the Cork north division to
investigate the matter, and he informed you that he had
requested a chief superintendent from outside the
division to be appointed to look into his complaint.

Do you agree that --

That could have been said, yes, I would agree.

Okay. He then says:

"1 encouraged him to let me help him and to come back
to work. I told him he could be facilitated somewhere.
He wouldn®t have contact with Superintendent Comyns

until the issues were resolved."

De make that offer?
I don't recall that on that phone conversation.

You don't recall that. He says:

At the time he was on basic pay and | was conscious he
a wife and three children to support. We then arranged
to meet again on the 21st after he had some time to

reflect on matters."

34

Gwen Malone Stenography Services Ltd.

11:44

11:44

11:45

11:45

11:45



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U1 & W N R O ©W W N O U A WN R O

109

110

111

Isn't that right?

That's correct, yes, we had arranged to meet.

So he must have said something to you on which you did
have to reflect and it would seem perhaps logical that
he must have floated the idea of facilitating you not
coming into contact with Superintendent Comyns by means
of a transfer elsewhere?

I don't recall that.

Okay. But would you agree that it's possible or
probable?

I think I would have made a recording in my diary had
he said something in relation to transfer at the time.
Can I go back to the account that he forwarded to HRM
of his meeting with you in February of 2013. If we go
back to page 383, 384. 1If we go on to 384, I don't
want to go back over these other dates again. You see,
what he's saying about the 22nd January there is when
he attended the case conference regarding Sergeant
Barry at Garda headquarters, he spoke with Dr. Oghuvbu
and informed him he was in a position to facilitate
Sergeant Barry in Glanmire "which 1 believe was a safe
working environment for him, pending the outcome of the
investigation. Dr. Oghuvbu indicated to me that he
felt this would be reasonable but he needed time to

discuss it with Sergeant Barry.™

So, it doesn't seem that Chief Superintendent Dillane
floated the idea of leaving you in Mitchelstown as an

accommodation?
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113 Q.
A.
114 Q.
A.
115 Q.
A.
116 Q.

No.

And that he made this clear to the doctor, it would
seem?

In relation to the 22nd January?

Yes.

sorry?

Yes.

But he also told the doctor I was looking for a medical
pension on the same date.

well, I am not sure who said that. we will come down
to the meeting then on the 14th or the conversation, if

we just scroll down there. He reports as follows:

"At 10am on 14th February 2013 | spoke with Sergeant
Barry. 1 enquired about his welfare and expressed my
concern he was now reduced to half pay and informed him
that 1 had met Superintendent Patrick Lehane, Cobh
district on 13th February and we agreed that if
Sergeant Barry was agreeable he could be facilitated on

either unit D or unit E at Glanmire Garda station."

Do you recall mention of Superintendent Lehane then?

NO.

Okay "1 stressed the offer was made for the wellbeing
of his family, it was felt there was no need for him

being on half pay when he could be facilitated iIn a

station much closer to his home."

Did he explain that to you in those terms?
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Not that I recall.

Okay.

In any event, he does record that you requested

some time to consider the offer and undertook to

contact him in a day or two. Then he refers to the fax

that we have seen from Mr. Costelloe. And it just goes

on then, if we scroll down further. He makes reference

to receiving the sick report and then expresses the

view that he believes "Sergeant Barry is fit to work

and carry out his duties, however I feel it would be

inappropriate to have him stationed iIn Mitchelstown

pending outcome of the iInvestigation which is currently

being carried out by Assistant Commissioner Jack Nolan.

I considered the offer made by Sergeant Barry through

Séan Costello is not practical at this time."

And it is forwarded on for directions. 1In relation to

the first sentence there, you I think, perhaps I am

wrong in suggesting it to you, you felt that you were

fit to work and carry out your duties in Mitchelstown

provided you didn't have contact?

No, I didn't believe I was fit to return to work at

that time.

Okay.

I was enquiring if I was to return to work in the

future, what accommodations would be made for me.

Yes.

But I was certainly in no position to return to work at

that stage.

Yes.

And going into March, I think you had previously
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given the CMO permission to refer you to a specialist,
isn't that correct?

That's correct.

You were due for review by the CMO and the specialist
and a date was fixed I think for the 11th March, isn't
that correct?

That's correct.

And I think you received a reply from Chief
Superintendent Grogan on the 8th March to one of your
e-mails and perhaps we would just look at page 4074.
If we just go down the page. You referred to Chief
Superintendent Grogan's earlier e-mail there that we
see on screen, that he said he would ensure it would be
brought to the attention of all concerned. You had
asked him then to tell you to whose attention you
brought it and why you are not being given to answers

to questions that you have asked. And you say:

"I am being denied the right to work and provide for my

family by the inaction of HRM."

If we just scroll up there, to see the start of that
e-mail. You sent that to him on the 18th. And then he
replied, I think he had been away or in the High Court,
and if we go back up, if we scroll up, rather than
down, you can see his reply to you on the 8th March
there, that he had forwarded to Assistant Commissioner
Southern Region for his views and observations and he

said he understands that Chief Superintendent Dillane
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was willing to facilitate you with a transfer to
Glanmire and to enquire if you wished to make an
application for Glanmire. And you replied to that then

I think, we just see it there now.

"In my e-mail to your office of the 7/2 1 stated that a
transfer was not an for me because of the nature of my
complaint and the persons mentioned therein. As
Assistant Commissioner southern region is one of the
persons mentioned therein, I find it strange you would
forward my e-mail to him for his views and
observations. Mitchelstown Garda station iIs my
workplace and has been for the past 13 years and it is
to this workplace I will return when and 1If HRM provide
me with a safe working environment to which 1 can
return. 1 will not be facilitated with a transfer to
Glanmire. It is my view that transfer Is not an option
for me because of the nature of my complaint, the
persons mentioned therein and the fact that 1 have
relations 1In the Glanmire sub-district. The delay in
inaction by HRM In addressing my complaint Is causing
me considerable financial and welfare hardship and |
now for the fourth time want HRM to answer the

following questions.™

And you set out the same two questions there, 1 and 2,
and yours sincerely. Now, I am not sure you got a
reply directly from Superintendent Grogan to that, but

you saw Dr. Tobin on the 11th March, is that correct?
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That's correct.

And the CMO had, as it were, asked Dr. Tobin To address
five questions. Perhaps we would look at those, page
1532. And the cMO 1is Tlooking for the following, he

says:

"1 would be most grateful for your assessment and
opinion in respect of the following:

1. His formal clinical diagnosis or clinical status.
2. What specific clinical considerations are present
that preclude him from a return to work or policing
duties at this time.

3. What, if any, extra safeguards will foster his
wellbeing and effectiveness should a return to work be
indicated at this time.

4_ His longer term clinical prognosis in relation to
his effectiveness in undertaking policing duties.

5. Any other advice that would be useful i1In fostering
his wellbeing and facilitating occupational

rehabilitation both in the short and the longer term."

Did Dr. Tobin sort of raise issues relating to these
questions with you when you saw him?

Yes. Dr. Tobin asked me if I wanted a transfer or did
I want to remain where I worked. And I told him that I
wanted to remain at Mitchelstown Garda station and he
said well, if you do, then we will have to Took for
temporary workplace accommodations to be put in place
to facilitate it. And he also told me that if what I

40

Gwen Malone Stenography Services Ltd.

154

154

:55

:55

:55



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U1 & W N R O ©W W N O U A WN R O

124

125

126

was telling him was true in relation to my complaint,
to continue with it, because it wasn't the first time
that something 1like this came out of that division.
Yes. Perhaps we would look at -- I think you saw the
CMO in advance of that, isn't that correct?

That's correct.

And do you know whether they consulted together
afterwards?

I believe they did, indeed, there was a new Tist of
recommendations carried out following the meeting with
Dr. Tobin.

Perhaps we would look at page 1534. This 1is report
from Dr. Tobin. He goes into different details there.
At the bottom of the page on screen, as you say, he
describes your mood, according to yourself there. He
goes into more detail in your background, but in his
conclusion on page 1535, he offered this opinion in his

conclusion.

“"From the mental health point of view It appears that
Sergeant Barry has developed a mixed anxiety/depressive
reaction secondary to events that occurred at work.
These events are to be the subject of formal
investigation. In the meantime, without prejudice to
the findings of the inquiry, 1 would recommend that
Sergeant Barry returns to work when a mutually agreed
safe supportive working environment is available for

him."
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So, I think you were informed of that at the time?
Yes.

or thereabouts, is that correct?

Yes.

I think in the meantime you had been informed of
Superintendent Kehoe's appointments, isn't that
correct?

If I may refer to my diary entry for 22nd February
2013.

Yes.

"9_54am, Chief Superintendent Dillane rang to say that
Chief Superintendent Catherine Kehoe is investigating
my complaint. He also said I wasn"t to return to work
until the investigation was complete on the instruction
of the CMO."

And then he says he got his ass kicked by HRM.

He got his what?

He got his ass kicked by HRM.

In any event, the chief superintendent was in touch
with you on the 12th and perhaps we'd just look at
that, page 1062 into 1063. She had formally notified
you of her appointment in an earlier letter, is that
correct?

That's correct.

And then in the second paragraph she wants to arrange a
meeting with you, and she informs you in the third
paragraph that she has also been appointed under

Regulation 14 of the Garda Siochana Discipline
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133

Q.

Regulations to conduct an investigation in respect of

your complaint dated 21st November 2012:

"...specific reference to the allegation that
Superintendent Comyns interfered with the
investigations into the alleged sexual abuse reported
at Mitchelstown Garda station on 2nd February 2012. 1
have appointed Detective Inspector William Leahy in

accordance with Regulation 14.6 to assist you.

As you will appreciate, this is a complex Investigation
that requires parallel investigation under both the
Garda policy and procedures and the bullying harassment
one, and the Garda discipline regulations 2017. To
this end 1 would ask for further forbearance in
allowing a further extension of two weeks In respect of
the matters 1-8 subject to the policy of harassment is

fully complied with in relation to this Investigation.

As you are aware the matters subject to discipline
regulations are not governed by the same timeframes.
However, It is my intention to ensure this aspect will

also be expeditiously investigated.™

You were conscious of the time constraints under the
bullying and harassment policy yourself, isn't that
correct?

That's correct.

Presumably you knew from your ordinary knowledge and
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experience as a sergeant that there was no specific

timeframe set out in the discipline regulations for the

conduct of an investigation?

Pardon?

There was no specific timeframe Taid down in the

discipline regulations as opposed to the bullying and

harassment policy?

No, there was a timeframe stated for the bullying and

harassment, but there wasn't a timeframe stated for the

discipline regulations.

And the same position obtained and obtains in relation

to a criminal investigation, there's no set specific

timeframe Taid down for the conduct and completion of a

criminal

investigation?

well, while there's not -

Yes.

- if I took three years to investigate a sexual

assault,

I would be in trouble.

Yes. Well there's no doubt that it should be done

expeditiously. I don't think anyone would say that any

delay should be avoided where possible?

Yes.

But there is no specific timeframe as such?

No, not that --

Now, you've mentioned there the investigation of a

sexual assault. Your complaint in incident number 9

related to what Superintendent Comyns was suspected of

having done or alleged by you to have done, 1isn't that

correct?
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That's correct.

Chief Superintendent Kehoe wasn't appointed to
investigate the original sexual assault offence, isn't
that correct?

That is correct, but when Superintendent Patrick Lordan
took my statement in November of 2012, he felt that the
original investigation should be revisited because of
the allegations I mentioned in my statement.

well, at no stage were you, or were you, was it
conveyed to you by Chief Superintendent Kehoe at any
stage, in writing or otherwise, that she was
investigating the original offence?

No.

In fact, she said the contrary to you?

Yes.

Isn't that correct?

That's correct.

Now, I think you did meet Chief Superintendent Kehoe on
the 14th and an additional statement was taken from you
on the 14th, isn't that correct?

That's correct.

on the 15th Chief Superintendent Grogan sent an e-mail
then to Assistant Commissioner Fanning, perhaps we
would Took at that, at 4073. At 4073. Just if we go
down to the bottom. This starts with an e-mail from
you on this page. And we have seen this just a moment
ago, but it goes to Chief Superintendent Grogan and
then he forwards this on, if we go back up to 4073, and

he's saying:
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>

"Please see e-mail below. Sergeant Barry was offered a
transfer to Glanmire by local management. He rejected
this offer. 1 am at a loss to identify a solution in

light of the member®s refusal.”

So it seemed to have been causing some concern that
following the meeting with the CmO, following

Dr. Tobin's recommendations and following your
conversation with Chief Superintendent Dillane, what
was being proposed by way of a workplace accommodation
was being required by you to be Teft in Mitchelstown
and nothing else would do?

Sorry, that is what I discussed with Dr. Tobin and he
said he would recommend temporary workplace
accommodations to facilitate me to remain in
Mitchelstown. That was my conversation with Dr. Tobin.
Yes. Wwell I am not criticising Dr. Tobin, but he
doesn't appear to have expressed it in any way 1in
relation to any specific management action or any
specific Garda station?

That's correct.

I mean, it would be fair to say that?

Absolutely.

He wasn't Tlaying down, as it were, for Garda management
what that meant?

No, no.

Okay. Were you concerned that he hadn't gone as far as

what you had expressly wanted of him, as it were?
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No, I wasn't. Because I understood temporary workplace

accommodations would relate to my place of work, that
they would be accommodations for where I worked, in
Tine with the Garda bullying policy document.

But up to August 2012 you had also worked in Fermoy
Garda Station?

Not to my knowledge.

Pardon?

Not to my knowledge.

You'd attended -

sorry.

- the briefings then?

Absolutely, yes, but I was stationed in Mitchelstown,
Mitchelstown was my --

Yes. But you had performed duty as a sergeant in

Fermoy and you would attend the PAF meetings there, as

we previously discussed?

Yes, but I would have performed my duty out of
Mitchelstown. I would have attended a half-hour
meeting in Fermoy, but Fermoy wasn't my place of work.
You're a sergeant attached to a district -

That's correct.

- in a division, in a region. Does your duty not
require you to be available to work within your
district and your division?

Yes, it did.

You had worked within your division, not just at
Mitchelstown, but all over your division at different

stages?
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Yes.

Throughout your period of what was to become 16 years?
That's correct.

Isn't that correct?

That's correct.

That had included going to Fermoy, being in Fermoy,
attending meetings in Fermoy and being on duty 1in
connection with your position as a sergeant in the
district and division?

That's correct. But my allocated station was
Mitchelstown.

Yes.

But I performed duty all over Cork north.

Yes. But is it not slightly erroneous to be saying
that your only place of work was Mitchelstown and that
you had to be accommodated by working in Mitchelstown
only?

I didn't see it as erroneous. I was able to perform my
duty as far as I could see it by working from
Mitchelstown without having contact with Superintendent
comyns.

Okay. 1If we just go on up to the page then. Certainly
Chief Superintendent Grogan seemed to be at a Toss to
identify a solution there. Assistant Commissioner

Fanning writes as follows:

"Thanks, 1t"s a pity to see this man is iIn the position
he i1s especially as he was given so much of his life to

An Garda Stiochana. 1 am glad that he is utilising the
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A.
164 Q.
A.
165 Q.

agreed policy and at this remove a few issues arise.’

Now, he appears to be sympathetic there to your

position, you'd agree with that, I take 1it?

I didn't think so.
You didn't think so?

Because it was my understanding that he would have been

told that if they were to transfer me to Mallow I would

not have objected, but there was no mention of that in

any of the correspondence from HRM, either Chief

Superintendent Grogan or Assistant Commissioner

Fanning. So at the time I thought they were ignoring

that, that that hadn't been relayed to them.

Okay. He does identify issues obviously here as set

out:

1. I don"t accept that the Garda station iIn

Mitchelstown Is an unsafe working environment nor can I

conclude in the absence of the iInvestigation/review

that there is any finding of bullying/harassment.

2. However, the policy does set out that Sergeant

Barry can apply for a transfer if he wishes to. Can

you establish if he would wish to be considered for a

transfer to any Garda station to help him during the

period of investigation? 1 can give the matter very

serious consideration and then at the final outcome of

the process | can transfer the member back.

3. On the iInvestigation of the fTile,

being concluded?
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166 Q.

Let us know 1f there is anything else I can do.™

And then if we go up the page, Chief Superintendent

Grogan replies back:

"All parties have agreed to an extension of timeframes

for the iInvestigation up to the 1st April.

I will again advise Sergeant Barry of the policy and

the right to apply for a transfer.”

Do you recall having a conversation afterwards or not

with Chief Superintendent Grogan after that?

I don't recall it now, I don't know if I have a record

of it.
I think you did send a further e-mail to Chief

Superintendent Grogan yourself on the 15th. If we look

at page 4100. 1If you go down the page, because

starts off with you're forwarding a copy of an e-mail

that you had sent to Chief Superintendent Kehoe here,

where you say:

"Please bring to attention of Chief Superintendent

Kehoe.

On Monday 11/3 1 attended the CMO in the Phoenix Park
where there | was assessed by Dr. Tobin. Dr. Tobin

encouraged me to discuss and share the problems 1 have

to endured with my family. This is what 1 did

following my meeting with you in Mitchelstown.
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realised that I am not the only victim and that my wife
and children are suffering also because of
Superintendent Comyns®s actions and subsequent Inaction
by HRM A/C Nolan. As he only received your appointment
on 18/2/2013, you are seeking a two-week extension. |1
hereby agree to your request. This extension will
bring the combined delay to 1st April, which is exactly
six months since A/C Nolan was appointed to deal with
this matter. My wife wanted me to object to your
extension and has given me and my authorities an
ultimatum that 1f this matter is not fully resolved by
1st April 2013 (fools day) she will be making a formal
complaint to the Garda Siochana Ombudsman Commission on
that date."

So that speaks for itself, but you sent that on to
Chief Superintendent Grogan. And I am wondering,
there's no mention there of any Garda station or
workplace accommodations at all. 1Is there any reason
why you omitted that, particularly in the context of
the advice from CMO and Dr. Tobin?

Because I had already indicated to Chief Superintendent
Dillane that I would not apply for a transfer and if I
had applied to a transfer to HRM and nominated a
station, then if I Tooked to return to my original
station afterwards, they would say, well, you looked
for the transfer, you stay where you are, you were the
one who looked to get out of there. And if I Tooked --

nominated a station or looked for a transfer, then it
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would be at my own expense?

Yes.

So I had relayed that I wanted my transfer to be
directed, that I would be going at public expense.

Yes.

CHAIRMAN: what expense would there be? If you were to
transfer, for the sake of argument, to Glanmire?

Yes.

CHAIRMAN: Wwhat expense would there be?

You're entitled to 15 months of allowances when you go
on transfer and suppose I was transferred to Mallow, as
I had hoped, I could sell my house without paying stamp
duty and purchase another place without incurring --
CHAIRMAN: So there would be considerable advantages?
Yes.

CHAIRMAN: If you were doing it?

Same as when I moved from Dublin in 2000, and I was
aware of that.

CHAIRMAN: oOkay. Wwould that happen if you applied for
a transfer?

NO.

CHAIRMAN: Okay.

You debt nothing.

CHAIRMAN: So there was a big advantage to being
assigned rather than to voluntarily do so?

Yes. And because of the financial situation I was in.
CHAIRMAN: I understand, yes. Thanks very much. No,
when you mentioned expense of travelling I wasn't

entirely sure what was involved but now you have
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explained 1t?

It's considerable.

CHAIRMAN:

Thank you very much.

And solicitors fees as well.

CHAITRMAN:
MR. McGUI

Yes, thank you very much.
NNESS: Did you correspond with Chief

Superintendent Kehoe about the prioritisation of the

investigation on the 20th March?

CHAITRMAN:

Sorry, can I just come back for a moment,

I'm sorry. Am I understanding then, if Glanmire was

nearer to your home than Mitchelstown, this wouldn't

arise, no matter who ordered it?

I don't think so, because initially there used to be a
15-mile --

CHAIRMAN:

If you were Tiving outside 15 miles of your new station

I follow.

you wouldn't get your costs but that was changed in
1999 I think.

CHAIRMAN:

okay.

So that he's how I got my costs when I moved to

Mitchelstown, I was living more than 15 miles from the

station.
CHAIRMAN:

I understand that. But my question is this:

If it had happened that you were assigned or

volunteered, or whatever, if you went to Glanmire, am I

right in

thinking that wouldn't apply because it was

closer to your home?

That's correct.

CHAIRMAN:

So for this benefit to be gained you needed
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to be sent more than 15 miles away from your home?
That's correct.

CHAIRMAN: Is that right?

That's correct, yes.

CHAIRMAN: A1l right, thank you very much.

MR. McGUINNESS: I was asking you, am I correct in
saying that you wrote to Chief Superintendent Kehoe on
the 20th March in connection with the prioritisation of
the investigation?

I believe so, yes.

I will come back to that Tater. But following that,
you did return to work in Mitchelstown?

That's correct.

I just want to get the sequence right, for every
reason. But at that point in time you hadn't been, as
it were, certified by the CMO as being fit to return to
work?

That's correct.

You had been to your doctor on the 28th and she hadn't
given you a certificate on the 28th?

No, she said I wasn't fit to return.

And you did return to work then without a certificate
from either on the 29th?

That's correct.

was it on the night of the 28th?

29th. Friday, 29th.

okay. First of all, why did you do that?

For financial reasons.

A1l right. oObviously if you went back to work, as you
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did, and then you continued at work, you were restored
to full pay and allowances -

That's correct.

- for your duties?

Yeah.

whatever duties you were doing. I think factually
speaking, you never had any further extended periods
out on sick leave, you had the odd day here or there I
think until your actual retirement?

Yes, but nothing --

Nothing substantial -

NO.

- anyway from the end of March 2013 until the middle of
June 20167

That's correct.

You saw your doctor. Did she refuse you a certificate
on the 28th?

Yes. She didn't want me to return.

Pardon?

She didn't want me to return.

Perhaps we would just look at her note of that. You've
probably seen a statement from her that has become
available in the Tast few days?

That's correct.

But if we look at page 4773. For that date there, the
28/3, it seems to be saying:

"Patient brought letter from Assistant Commissioner,

same scanned. Feel he has no option but to return to
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work. 1

have spoken with a colleague who iIs awaiting a

High Court date for the last five years as garda will

not agree

sick leave was work related. Stated will not

have admitted that it is work related. He was sent to

consultant psychiatrist by Garda Dr. Tobin on the 25/2

due to see Dr. Dennehy 14/4. Under severe financial

pressure

not being able to pay mortgage. Has to return

to work for financial reasons. Doesn®"t feel able but

feels he

has no choice. Tearful during consultation.

Denies that with sleep currently broken...annual leave,

work nights as long as possible to avoid

superintendent.™

Then ther
that. Yo
just tryi

e is just her own sort of notes there about
u seem to have, correct me if I am wrong, I am

ng to ascertain the position, you seem to have

realised that the investigation could take a

substanti
Absolutel
And you'd

al period of time

Yy, yes.
correspondence to and fro with Chief

Superintendent Kehoe and a meeting with her as well on

the 14th?
I'd said
Grogan.

Yes.

it in an e-mail to, I think it was to John

That they had only taken one statement in so long and

that if t
could be

right.

hey if they continued with it at this pace it

three years. And as it turned out that was
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Obviously that concern and the financial position seems
to have propelled you to consult with your doctor to
try and persuade her to give you a certificate and then
go back to work with the certificate?

Yes.

But she didn't give it to you on that date?

NO.

And then you did return and you met Inspector
O'Sullivan on the 29th?

Pardon?

You met Inspector O'Sullivan on the 29th?

No. I returned to work on the 29th.

Yes. Sorry, you returned to work on the 29th?

I think it was the following night that I met Inspector
O0'sullivan.

oOokay. 1In your statement you describe it as sort of an
inspection and a demand on his part that you produce a
medical certificate. I mean, from his point of view he
must have known or suspected that you hadn't in fact
been certified as fit for coming back to work?

No. Wwhen I met with him he asked me had I a
certificate.

Yes.

To say I was fit to return and I told him I hadn't,
that my doctor wouldn't issue it, she didn't want to
give me a cert.

Yes.

And he said why, and I told him that she didn't want me

coming in contact with the cause of my stress.
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Yes.

He said, you're going to have to have a certificate if
you want to go back on full pay, because you will stay
on halfway otherwise. And I said, she won't give it to
me unless what she wants is in it. And he said,
whatever conditions she wants, she can put in her cert.
But had you discussed conditions with her on the 28th?
No. But she had said to me that she didn't think it is
safe for me to come back in contact with the
superintendent.

Okay. But in terms of Inspector O0'Sullivan, you may
not have intended it to be portrayed in this way, but
you sort of suggest inferentially anyway that it was a
sort of oppressive action by Inspector 0'Sullivan, that
he was inspecting you formally and that he was making
an unreasonable demand for a certificate. Surely he
was entitled to see had you been certified fit for
work?

Absolutely. But it was the timing of his visit and the
fact he could have rang me and say, Paul, I want to
meet you tonight, are you working tonight. But to
arrive unannounced, I felt that that was an inspection.
oOkay. Wwell he said he was actually there by chance.
And he hadn't arranged to meet you, isn't that right?
That's not right.

But he hadn't arranged to meet you?

No, he hadn't arranged to meet me.

No. And you didn't --

what I am saying is, he wasn't there by chance, he was
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there to tell me that I needed a cert before I could
resume.

Okay. well, I mean, just to be blunt about it, you
should have had a cert, isn't that right?

Yes.

Under normal circumstances?

I agree.

Okay. But I mean, you're not suggesting he did
anything improper?

Not in the Teast.

Okay. A1l right. He reported that to the
superintendent and presumably you wouldn't fault him
for doing that?

No, that was his job.

The superintendent rang Chief Superintendent Dillane

and there was contact then made with HRM and it

happened to be the Easter weekend, isn't that correct?

That's correct.

There seemed to be an expectation that, let him back to

work and the paperwork will follow afterwards?

Yeah.

Isn't that right?

That's correct.

But is it clear in your recollection that you told
Inspector 0'Sullivan that your doctor had refused to
give you a certificate?

Absolutely. I told him she wasn't going to issue me
with a cert. He said, you have to have a cert or you

won't be put back on full pay.
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over the next few days then, whatever, the 30th, 31st,
1st, 2nd, 3rd you still didn't have a cert?

No, I think it was because of the Bank Holiday.

Right. oOkay. You went to see the doctor then again on
the 4th, isn't that correct? Or did you phone in? The
note says you phoned actually, but presumably you then
went to collect the cert from the doctor?

Yes, I probably would have phoned to make an
appointment with her first and went in and told her I
needed a cert.

Perhaps you would Took at the note there on the 4th.

It seems to be saying:

"Patient phoned. Planned to return for financial
reasons. Was told by inspector today that he cannot
return with a letter for me stating he is fit to work.
Mr. Barry told inspector that I said 1 could not
provide same as in my opinion he was not fit to return
to same position. Inspector said to put conditions on
letter. Discussed with patient and happy with

wording."

So, do you recollect that discussion then happening 1in
the doctors surgery?

I recollect discussing with the doctor because she
didn't want me to go back to work, I told her I had to
and I needed a cert to go back. And she said I
couldn't have contact with the superintendent if I was

to go back or else she wouldn't certify me.
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She saw it as a health issue, 1is that right?

Yes.

And you got a cert from her on the 4th April, is that
right?

That's correct.

Perhaps we would just look at page 388. And if you
just scroll a Tittle bit back up so you can see the
heading there. The 4th April 1is crossed out. You
crossed that out I think, did you?

NO.

Did she cross it out?

I don't recall whether she crossed it out or her
secretary or whoever, but it wasn't me. That's not my
writing.

Okay. Do you recollect looking at it when you got it
and was it crossed out when you got it do you think?
No, it wasn't crossed out. Wwhen she handed it to me in
the clinic, it came out as the 4th April and I told her
that I resumed on the 29th and that that cert wouldn't
cover me from the 29th.

Okay.

And I believe that's why the cert was amended.

Yes.

The computer, because it's computerised, the computer
spits out the date when she issued the cert, that's
what she told me.

Okay. So you then had possession of this on the 4th
April and you brought it to Inspector O0'Sullivan and

he --
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No, I gave it to a garda, Garda wall and he took it
from my station and he handed it to the district
officer's secretary.

I see. Okay.

Inspector O'Sullivan rang me that day again looking for
it and told him that Garda wall had taken it to Fermoy.
Yes. He certainly refers to a phone call, Inspector
0'sullivan, on the 3rd. The chief superintendent says
that he received it at 4pm on the 4th and it was sent
off to the cMO then. on the 5th of April then,
Assistant Commissioner Fanning sent an e-mail, I don't
know have you seen this in the discovery? Page 1666.
This 1is back to Chief Superintendent Dillane there. He

says:

"I am directed by Assistant Commissioner Fanning to
acknowledge receipt of your e-mail. He understands a
case conference i1s continuing for Monday morning to
discuss this matter, can you please confirm. Assistant
Commissioner Fanning has directed that arrangements
should be made to have an inspector establish the
non-medical nature of this certificate with the person
who issued same, the non-medical issues are those which
concern local management, medical issues cannot be

discussed.™

And that is sent at 8.51 in the morning. Now, we know
Inspector O0'Sullivan did visit Dr. Kiely to enquire

whether she had issued the certificate and obviously
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the issue was raised about the date which was struck
out on the copy that you had produced, isn't that
right?

From Assistant Commissioner Fanning?

No, no. The certificate you produced had the date of
the 4th struck out, isn't that right?

oh that's correct.

Yes. And Chief Superintendent Dillane apparently
instructed Inspector 0'Sullivan to proceed to

Dr. Kiely's clinic to speak with her about the
circumstances in which it had been issued and whether
she had 1issued it, isn't that right?

That's what Dr. Kiely understood, but when I see what
the Assistant Commissioner has directed, it's not
non-medical issues or the medical issues concerning
Tocal management. So that's not the date.

Yes, but Inspector O0'Sullivan was concerned with the
date also himself?

Perhaps he was. He said that. And the signature.
And Chief Superintendent Dillane?

Yes, he says he couldn't -- the doctor's signature
which -- I don't think anyone can read a doctor's
signature.

Yes, perhaps you're right about that. But in any
event, Inspector O0'Sullivan went back and maybe we'd
just revert back to Dr. Kiely's notes. 4773. 0On the
5th, is says:

"Inspector Anthony O*"Sullivan called to surgery to
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speak with me, he wanted to check medical letter
stating Tit to work was from me and had not put date of
return to work on 1t. Aware | cannot speak about the
patient. 1 am just the middleman. 1 am friends with
Paul. Says Chief Medical Officer phoned me as he feels
letter will not be accepted. Letter amended with date

of return to work on I1t."

She issued a new certificate on that date, is that
correct?

I believe so, yes.

Perhaps we would look at that, it's on page 4109. 1If
you just scroll up a little bit, the date is now on the
left-hand side of the 4th, dated 4/4. The text has
been amended to include the phrase after the words
"under circumstances'™, "from Thursday 28/3/2013

Mr. Barry should not work or attend Fermoy Garda
Station and he should not come into contact with

Superintendent Michael Comyns."

It is again signed by Dr. Kiely and there is a date
stamp further down in a slightly different position.
But Inspector O0'Sullivan says he didn't seek to speak
about your medical condition.

That's correct.

And Dr. Kiely refused to speak about the circumstances
in which it was issued, isn't that correct?

Yes, I believe so.

She told you that?

64

Gwen Malone Stenography Services Ltd.

12:32

12:32

12:33

12:33

12:33



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U1 & W N R O ©W W N O U A WN R O

246

247

248

249

250

251

> o r»r O »r

Yes.

The issue of the date and when it was effective from to

allow you to go back to work from the 29th, the
certificate was amended there in the way we have seen
there, isn't that correct?

That's correct. Dr. Kiely rang me that morning.

Yes. She rang you that day to tell you that?

She rang me after Inspector O'Sullivan visited her.
Yes.

And she thought he was asking was the cert forged,

that's what she understood.

well, he was Tooking for confirmation that it had been

issued by her?

Yes. She said he asked her was the cert issued by me
or her.

well, Inspector O0'Sullivan apparently says otherwise,
but that's a matter --

I understand, but that's the conversation I had with
Dr. Kiely at the time.

It's a matter we may need to clear up, or not.
Inspector O'Sullivan wrote a report about the matter,
perhaps I should open that, at page 5353. He's
referring -- if we just go up the page, it's a report

to the Chief Superintendent and it says:

"With reference to above the instructions of 4/4, 1
called to Dr. Margaret Kiely at the Glanmire Medical
Centre on the 5/4 in relation to medical certificates

from Sergeant Paul Barry on the 4/4. 1 informed
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Dr. Kiely I wasn"t there to discuss any matters of
patient confidentiality and only to discuss the
validity of the medical certificate. Dr. Kiely
informed me that i1t was a valid certificate issued by
herselt on the 4/4, albeit i1t was dated 28/3.

I queried the work related conditions attached to the

medical certificate but she declined to discuss them.

For your information, Inspector Anthony O“Sullivan.™

Can I just ask you about the extent of discussions you

had with your doctor about what are referred to as the

work related conditions. I mean, presumably all she

knew about your position and your working position and

your duties was what you had told her yourself?

That's correct.

would it be fair to say that effectively the conditions

put down in the letter are what you told her you would

require?

No, that would be incorrect.

Okay.

Dr. Kiely made her own decision. She did not want me
to return to work. She refused to issue me a cert on
the 28th. I requested a cert off her to return to
work, she refused, she didn't think I was fit to
return.

Yes.

And she said I couldn't return until certain conditions
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were part of the cert.
255 Q. But I mean, I take it that there must have been
discussion between you and her, led factually by you,
about what conditions would make you happy to return to
work? 12:37
A. And consultations between her and my psychiatrist who

were dealing with me at the time in relation to what
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was causing my work-related stress.

256 okay. 1In any event, did you expect any reaction from
Garda management when presented with such a 12:37
certificate?
well, naturally I would.

257 Yes. Chief Superintendent Dillane describes it at page

337 in the papers. Firstly, in the middle of the page,

further down on the screen, he says there, the second

last 1ine on screen at the moment:

"1 asked Inspector O"Sullivan to find out from

Dr. Kiely 1T the certificate was genuine and also to

explain how she could say that a member of An Garda

Siochana could not work at Fermoy Garda Station

interpreted the certificate by Dr. Kiely as saying that
Fermoy Garda Station was an unsafe place for a member
of An Garda Siochana to work in. 1 wanted to know the
basis for that statement as | believe there is nothing

wrong In working with Fermoy Garda Station or with any

person working in Fermoy Garda Station."

He then refers to Inspector 0'Sullivan there.

67

Gwen Malone Stenography Services Ltd.

But I

12:38

12:38

12:38



O 00 N O v h W N B

N N N NN NNNNDNRRRRRRBRRPR R R
© 00 N O U1 & W N R O ©W W N O U A WN R O

258

259

o r» o »r

think Tater that day you received a Tetter from
Inspector O0'Sullivan?

That's correct.

Dated 5/47

Yes.

And perhaps we'd look at that on page 5348. And he

says:

"1 wish to acknowledge receipt of medical certificate
received at Garda station Fermoy at 4pm on Thursday 4th
April 2013 from Dr. Margaret Kiely, Glanmire Medical
Centre in relation to your return to work. The
contents of this medical certificate have been noted.
However, I must inform you that all Garda members are
subject to 